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The following releases relate to self- 
regulatory organization rule proposals and/or 
adoptions. 
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34-17001 
34-17003 


34-17005 Extension of comment period on a 
notice of proposed rule change sub- 
mitted by Chicago Board Options 
Exchange to amend its rules to pro- 
vide for exchange trading of options 
on securities guaranteed by the 
Government National Mortgage 
Association. [Comment Period Ex- 
pires September 1, 1980] 
35-21661 Soliciting comments on proposed 
rules concerning certain ac- 
quisitions by one or more electric 
utility companies of voting securities 
of a defined class of electric genera- 
tion of transmission companies. 
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35-21662 Soliciting comments on statements 
of beneficial ownership of securities 
of registered holding companies and 


their subsidiaries. 





OPINION 





DMR SECURITIES, INC. 
Where member of registered 
securities association and its presi- 
dent charged customers unfair and 
fraudulent markups in the sale of 
securities, but most of association's 
findings of violation set aside, pro- 
ceedings remanded for reassess- 
ment of the sanctions imposed. 


34-16990 
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SECURITIES ACT OF 1933 
Release No. 6223/July 18, 1980 


TEMPORARY SUSPENSION OF THE REGULATION A 
EXEMPTION OF AQUARIUS GOLD EXPLORATION 
CO., INC. 


The Securities and Exchange Commission has 
issued an order temporarily suspending the 
Regulation A exemption from registration under the 
Securities Act of 1933 with respect to a sale of 
530,000 units consisting of common stock and 
warrants by Aquarius Gold Exploration Co., Inc. 
(“issuer’) of New York, New York. Comiteau, Levine 
& Co. is disclosed as the underwriter on a 350,000 
unit minimum “best efforts or none” basis. 


According to the order, the Commission has reason 
to believe that: (a) the issuer’s offering circular 
contains misleading statements and omits to state 
material facts necessary in order to make the 
statements made, in light of the circumstances 
under which they were made, not misleading, 
particularly with respect to an undisclosed 
underwriter, Thomas F. Quinn (“Quinn”), who 
solicited and referred directed or indirectly 75% of 
Comiteau, Levine & Co.’s subscribers to the offering: 
(b) Quinn is a person barred from association with 
two broker-dealers by order of the Commission 
under Section 15(b) of the Securities Exchange Act 
of 1934 and is disqualified from acting as an 
underwriter in an offering pursuant to Regulation A; 
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and (c) the Regulation A exemption from registration 
is not available if any underwriter is subject to an 
order by the Commission under Section 15(b) of the 
Securities Exchange Act of 1934. 





SECURITIES ACT OF 1933 
Release No. 6224/July 21, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11263/July 21, 1980 


EFFECT OF THE TERMINATION OF CREDIT 
CONTROLS ON THE OPERATIONS OF CERTAIN 
REGISTERED INVESTMENT COMPANIES 
INCLUDING MONEY MARKET FUNDS 


ACTION: General Statement of Policy. 


SUMMARY: The Securities and Exchange 
Commission announces a general statement of 
policy concerning implications under the federal 
securities laws of the rescission of credit control 
regulations applicable to certain registered 
investment companies, including “money market” 
funds. The credit control regulations were 
promulgated by the Board of Governors of the 
Federal Reserve System (“Board”) on March 14, 
1980, and subsequently amended on March 28, 
1980, and May 22, 1980, pursuant to the Board's 
authority under the Credit Control Act of 1969, as 
implemented by Executive Order of the President. 
On July 3, 1980, the Board announced that its credit 
control regulations would be eliminated with respect 
to the weekly reporting periods beginning on July 28, 
1980. This general statement of policy expresses the 
Commission’s views concerning various regulatory 
considerations under the Investment Company Act 
of 1940, which should promptly be considered by 
boards of directors of registered investment 
companies which have been subject to the Board’s 
regulations. 


EFFECTIVE DATE: July 21, 1980. 


FOR FURTHER INFORMATION CONTACT: Kenneth 
S. Gerstein, Special Counsel (202-272-3023), Gene 
A. Gohlke, Examination Program Coordinator (202- 
272-2024) or Jeffrey B. Bailey, Esq. (202-272- 
3033), Division of Investment Management, 
Securities and Exchange Commission, Washington, 
D.C. 20549. 
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SUPPLEMENTARY INFORMATION: On July 3, 1980, 
the Board of Governors of the Federal Reserve 
System (“Board”) announced its decision to rescind 
its credit control regulations [12 CFR §229.11-.15] 
applicable to certain registered investment 
companies, including “money market” funds and 
short-term unit investment trusts. The Board’s 
regulations, which were adopted on March 14, 1980, 
and thereafter amended on March 28, 1980, and 
May 22, 1980, required each investment company 
subject thereto to maintain a noninterest bearing 
special deposit with the Federal Reserve Bank in the 
district where such investment company had its 
principal place of business equal to a specified 
percentage of the amount by which the average of 
the daily amounts of its “covered credit” during 
specified weekly periods exceeded a specified 
“pase” amount, subject to certain adjustments. 


In response to adoption of the Board’s regulations, 
the Commission issued a general statement of policy 
concerning some of the implications of such 
regulations under the federal securities laws in order 
to provide the boards of directors of registered 
investment companies with guidance respecting 
various disclosure obligations under the Securities 
Act of 1933 (“1933 Act”) [15 U.S.C. 77a et seq. ] and 
various regulatory matters under the Investment 
Company Act of 1940 (“1940 Act”) [15 U.S.C. 80a-1 
et seq. ].2 Consistent with the views expressed in that 
general statement of policy, and in recognition of 
their responsibilities, many money market funds 
and their investment advisers implemented a variety 
of actions designed to modify the operations of such 
investment companies to accommodate the impact 
of the Board’s regulations while minimizing 
inequities to existing shareholders and investors. 


In particular, a number of so-called “clone” funds 
(“new funds’) were organized by investment 
advisers to duplicate already existing money market 
funds (“existing funds”). The purpose of each new 
fund was to absorb new sales of shares which, if sold 
by the existing fund, could have increased the 
amount of its special deposit and, thus, adversely 
affected dividends payable to shareholders of the 
existing funds.? In order to enhance the ability of 
investment companies to take a variety of 
responsive actions, the Commission adopted Rule 
6c-4(T) [17 CFR §270.6c-4(T)], which provides 
money market funds subject to the Board’s 
regulations, and companies and persons dealing 
with such funds, with temporary exemptions on an 
emergency basis from various provisions of the 
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1940 Act and the rules adopted thereunder.* 


The Commission believes that rescission of the 
Board’s regulations will have various implications 
with respect to the operations of certain money 
market funds.® Accordingly, this general statement 
of policy is intended to provided guidance to the 
directors of registered investment companies which 
have been subject to the Board’s regulations 
respecting compliance and disclosure 
responsibilities of such investment companies 
under the federal securities laws arising from 





145 FR 17927 (March 19, 1980), 45 FR 22883 (April 
4, 1980), and 45 FR 37413 (June 3, 1980). The last 
amendment to the Board’s regulations reduced from 
15 percent to 7.5 percent the proportion of each 
investment company’s covered credit, in excess of 
its base, required to be deposited under the 
regulations. 


The Board's action provides that the week ending 
July 27, 1980, shall be the last reporting period for 
which special deposits will be required. Such special 
deposits are required to be made on August 4, 1980, 
and will be refunded on August 11, 1980. 45 FR 
46064 (July 9, 1980). 


2Investment Company Act Release No. 11088 
(March 14, 1980) [45 FR 17954, March 20, 1980]. 


3Because the credit control regulations imposed a 
special deposit, generally, only on assets in excess of 
the outstanding “covered credit” on March 14, 1980 
(“base”), existing funds would have to make special 


deposits only if their assets (covered credit) 
increased above their base amounts. 


‘Investment Company Act Release No. 11137 (April 
22, 1980) [45 FR 28307, April 29, 1980]. 


‘The rescission of the credit control regulations will 
also have an impact on short-term unit investment 
trusts. However, the implications of the Board’s 
action with respect to short-term unit investment 
trusts should simply be that special deposits of 
existing trusts will be refunded to the trustees of the 
trusts and then distributed to unitholders. Thus, this 
general statement of policy relates principally to 
open-end, management investment companies 
investing in short-term debt obligations, commonly 
termed “money market” funds. 
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termination of credit control regulations. In addition, 
it will outline one possible method that boards of 
directors may wish to utilize to transfer efficiently the 
interests of investors in new funds to existing funds, 
and one possible method that may be available for 
new funds to achieve the high degree of liquidity 
necessary to meet redemptions. It is not, however, 
intended to address all of the issues which may arise 
from the Board’s action, which issues may 
nevertheless be appropriate for directors to 
consider. 


DISCLOSING THE ELIMINATION OF SPECIAL 
DEPOSITS 


The primary implication of the Board’s rescission of 
its credit control regulations will be that money 
market funds no longer will be required to maintain 
specil deposits and that special deposits now being 
held by Federal Reserve Banks will be refunded. 
When investment companies are able to invest the 
assets previously constituting special deposits, 
investors in these funds, generally, should receive 
somewhat increased yields. Thus, to the extent that 
the prospectuses of money market funds currently 
disclose the existence and consequences of the 
special deposit requirement, money market funds 
should amend their prospectuses as soon as 
practicable to reflect the investment and other 
implications of the elimination of the need to make 
special deposits. In this regard, the Commission will 
not object to the use of a Rule 424(c) [17 CFR 
§230.424(c)] “sticker” by an investment company 
to amend its prospectus. In addition, the 
Commission will not object to continued use of the 
current prospectus to sell securities during the time 
reasonably necessary to amend the prospectus to 
make appropriate disclosure.® 


In certain cases, prompt disclosure of other matters 
also will be necessary and appropriate. For example, 
an existing fund which adopted certain restrictive 
policies respecting the sale of its shares to minimize 
the impact of the special deposit requirement on 
existing shareholders should disclose any revision of 
such policies.’ Similarly, where any other 
modifications of a money market fund’s policies, 
objectives or services are made as a result of the 
elimination of credit control regulations, the fund 
should promptly make appropriate disclosure of 
such modifications. The matters discussed 
hereinafter also may necessitate certain additional 
disclosures to investors. 
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IMPLICATIONS FOR “NEW”MONEY 
FUNDS 


As noted above, certain new funds were organized 
after the adoption of the credit control regulations by 
the investment advisers to existing funds for the 
purpose of minimizing the impact that additional 
sales of shares would otherwise have had on the 
existing funds. In most cases, these new funds are 
rather similar, if not identical, to the existing funds 
which they duplicate. However, the yields currently 
being earned by existing funds in most cases exceed 
those being earned by new funds by amounts which 
exceed differences attributable solely to the larger 
special deposits maintained by the new funds.® 


Under these circumstances, many shareholders of 
new funds may decide to redeem their shares and to 
seek to purchase either (1) shares of the existing 
fund in the same “complex” of investment 
companies (if available) or (2) shares of another 
money market fund (whose shares may previously 
have been unavailable because of sales restrictions 
adopted after the institution of-the special deposit 
requirement). In some cases, the level of such 
redemptions, coupled with reduced sales of new 
shares of such funds, may have serious 
implications respecting the future viability of new 
funds. As a result, directors of a new fund may have 
to consider seriously whether: (1) to terminate the 
business activities of and to liquidate the new fund; 





‘Because shareholders of money market funds 
affected by the credit control regulations in many 
cases may have elected to have dividends 
reinvested, the Commission expects that any 
disclosures made by investment companies will be 
furnished promptly to existing shareholders, as well 
as to all future investors. 


7As discussed at p. 19, infra, the Commission 
believes that certain matters should be considered 
by the boards of directors of money market funds 
before eliminating or modifying restrictive sales 
policies. 


8These differences may, in part, be due to: (1) the 
higher expense ratios of new funds, and (2) the fact 
that existing funds still hold in their portfolios some 
higher yielding debt obligations which were 
acquired prior to the recent decline in short-term 
interest rates. 
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(2) to modify the fundamental investment objectives 
of the new fund to provide a continued business 
purpose; or (3) to enter into a merger, consolidation 
or reorganization with another money market fund. 
In some instances, shareholder approval may be 
necessary, and certain of these alternatives could 
cause the new fund to incur significant expenses. 


Thus, the Commision believes that boards of 
directors of new funds should consider the effect of 
rescission of the credit control regulations on the 
continued viability of new funds as soon as 
reasonably practicable. Further, after that matter 
has been considered, it would be appropriate for new 
funds then to disclose their boards’ conclusions as to 
any future courses of action they are likely to 
recommend that the new funds pursue. Most 
importantly, if the board of directors of a new fund 
determines that it is likely to seek shareholder 
approval of a fundamental change in the nature of a 
new fund’s business or of a plan of liquidation or 
reorganization, or if the board determines to use an 
offer of exchange to transfer shareholders’ interests 
to the existing fund, the board should carefully 
consider the appropriateness of creating a reserve 
account or some other protective device to assure 
that shareholders of the new fund who have 
benefited from the use of that investment vehicle 
each bear their fair share of any anticipated 
expenses, including unamortized organization 
expenses. Of particular concern to the Commission 
is the possibility that, if a new fund were to suffer 
significant net redemptions, the remaining 
shareholders of the new fund would bear a 
disproportionate portion of the expenses associated 
with liquidating, reorganizing or restructuring the 
fund. In the Commission’s view, failure of an 
investment company to take these anticipated 
expenses promptly into account may, under certain 
circumstances, raise questions as to whether a new 
fund’s shares are being priced properly’? and, 
depending upon all of the facts and circumstances, 
may raise questions concerning a breach of 
fiduciary duty on the part of those persons 
responsible for such decisions.?? 


The Commission cannot predict the magnitude of 
net redemptions of shares that may be experienced 
by new funds. However, it is possible that such funds 
may be faced with sufficient redemptions to require 
the sale of portfolio securities prior to maturity. In 
view of this possibility, the board of directors of anew 
fund should consider the appropriateness of 
maintaining an unusually high degree of liquidity so 
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that an unusually high volume of shareholder orders 
to redeem shares can be satisified promptly,!? with 
minimum disruption of the fund’s activities and 
operations. 


POSSIBLE ARRANGEMENTS FOR ORDERLY 
TRANSITIONS 


As noted above, two significant concerns 
immediately confronting boards of directors of new 





9Of course, in the investment adviser or underwriter 
of the new fund agreed to bear all of such expenses, 
the creation of a reserve account or some other 
protective device may not be necessary. The 
Commission would not view such agreement in 
these unusual circumstances to be a joint enterprise 
within the meaning of Section (d) of the Act [15 
U.S.C. 80a-17(d)] and Rule 17d-1 thereunder [17 
CFR §270.17d-1]. See Rule 17d-1(d)(8). 


Rule 22c-1 under the 1940 Act[17 FR §270.22c-1] 
requires that redeemable securities of investment 
companies be sold and redeemed at the current net 
asset value per share next computed after receipt of 
an order to buy or to redeem such securities. Rule 
2a-4 under the 1940 Act [17 CFR §270.2a-4], among 
other things, requires that expenses be included in 
calculating an investment company’s current net 
asset value per share. 


Section 36(a) of the 1940 Act [15 U.S.C. 80a- 
35(a)], in pertinent part, authorizes the Commission 
to seek injunctive or other relief where any officer, 
director, investment adviser, or principal under 
writer of a registered investment company has 
engaged, or is about to engage, in any actor practice 
constituting a breach of fiduciary duty involving 
prsonal misconduct. 


12Although Section 22(e) of the Act [15 U.S.C. 80a- 
22(e)] permits redemption requests to be satisfied 
within seven days of receipt, some money market 
funds have undertaken to process shareholder 
purchase and redemption requests more 
expeditiously. Unless those undertakings are 
qualified, or have been modified with ample notice 
to all shareholders, it is expected that such funds will 
adhere to the more restrictive time periods which 
they have disclosed in their prospectuses. 
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funds appear to be: (1) the expected movement of 
investors from new funds to existing funds, and (2) 
the accompanying high level of redemptions that 
may be experienced by new funds. The Commission 
recognizes that a variety of methods might be 
utilized to deal with these concerns promptly and 
efficiently to provide investors in new funds with a 
means to exchange their shares promptly for shares 
of existing funds, and to enhance the liquidity of new 
funds. In this regard, outlined below are certain 
methods which might be utilized to effect exchanges 
of shares of new funds for shares of existing funds, 
and to meet redemptions, in instances where the 
board of directors has determined that it is in the 
best interests of shareholders of the new fund to 
suspend its operations. 


1. Offers of Exchange. 


In providing for an orderly transition, boards of 
directors of existing funds, and the principal 
underwriters and investment advisers of such funds, 
may wish to make offers of exchange to shareholders 
of new funds. Such offers of exchange, when based 
upon the relative net asset values per share of the 
money market funds involved, are permitted under 
Section 11(a) of the 1940 Act [15 U.S.C. 80a-11(a)] 
without orders of the Commission.'? Such offers 
would normally have to be accompanied by a 
statutory prospectus to comply with the prospectus 
delivery requirements of Section 5 of the 1933 Act 
[15 U.S.C. 77(e)]. In these unusual circumstances 
where the existing fund and the new fund are for all 
practical purposes almost identical in structural 
make-up and operation, including having the same 
investment adviser and directors, to satisfy the 
requirement that a statutory prospectus be provided 
the Commission will not object to the use of a Rule 
424(c) prospectus which consists of a document 
that: (1) incorporates by reference the prospectus of 
the new fund already delivered, and (2) includes 
such additional information as is necessary to 
constitute the complete prospectus of the existing 
fund.’ Investment companies may rely on this 
Commission position only where the objectives, 
services and features of the new fund and existing 
fund are essentially the same. Of course, the 
Commission would not object if a_ statutory 


prospectus of the existing fund is sent with the offer 
of exchange. 


Offers of exchange may be useful in achieving a 
prompt and orderly movement of shareholders from 
new funds to existing funds.'® Thus, directors of new 
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funds and existing funds may wish to consider 
various methods, consistent with applicable state 
law, to effectuate exchanges of shares. Such offers of 
exchange are not subject to the Commission’s rules 
under the Securities Exchange Act of 1934 [15 
U.S.C. 78a et seq.] respecting tender offers, which 
do not apply to equity securities of registered open- 
end investment companies.!© However, because an 
offer of exchange is an offer of a security as to which 
the prospectus delivery requirements of Section 5 of 
the 1933 Act apply, shareholders to whom offers of 
exchange are made should be furnished, in the 





13Anticipated liquidation expenses and unamortized 
organization expenses of a new fund must be fully 
and accurately reflected in the net asset value per 
share of that fund, regardless of the method utilized 
to value such fund’s assets or to price such fund’s 
shares. See p. 8, supra, concerning the 
establishment of liquidation reserves. The 
Commission believes that, if these expenses are not 
reflected in this manner, Section 11(a) of the 1940 
Act would require the investment company making 
such an offer to obtain an order of the Commission 
prior to the making of an offer of exchange. On the 
other hand, to the extent that the investment adviser 
or principal underwriter of a new fund agreed to bear 
such expenses it would not be necessary to reflect 
such expenses in the new fund’s net asset value per 
share. As noted above at n. 9, the Commission will 
not view such an agreement in these unusual 
circumstances as a joint enterprise within the 
meaning of Section 17(d) of the Act and Rule 17d-1 
thereunder. 


“The financial information contained in the 
currently effective prospectus of the existing fund, or 
any more recent financial information containedina 
periodic report to shareholders, may be utilized in 
the Rule 424(c) prospectus. In addition, 
shareholders should be advised to request a 
prospectus of the existing fund if they have not 
retained their copies of the new fund’s prospectus. 


This assumes, of course, that the existing fund has 
the authority under state law through its corporate 
charter or articles of incorporation to own, purchase 
or hold the shares of another registered investment 
company. 


leSee Sections 14(d)(1) and 12(g)(2)(B) of the 
Securities Exchange Act of 1934 [15 U.S.C. 
78n(d)(1) and 78/(g)(2)(B)]. 
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manner described above, with all material 
information relevant to their investment decisions, 
and be given appropriate time and means to 
communicate their decisions respecting such 
offers. Under such circumstances, the Commission 
will not object to offers of exchange being made 
effective pursuant to methods chosen by directors, 
provided that in each instance the boards of 
directors of the new fund and the existing fund 
determine that such procedures are fair and in the 


best interests of the shareholders of their respective 
funds.?” 


Many money market funds are utilizing amortized 
cost valuation or “penny rounding” pricing pursuant 
to orders of the Commission for purposes of pricing 
their shares for sales and redemptions.'® Such 
prices constitute “net asset value” for purposes of 
Section 11(a) of the 1940 Act.'9 This practice is not 
inherently objectionable because the most basic 
assumption underlying the amortized cost and 
“penny rounding” pricing methods is that all 
securities purchased will be held to maturity by the 
investment company as a “going concern.” 


Nevertheless, under certain circumstances the use 
of exchange ratios reflecting relative net asset values 


based upon amortized cost prices or “penny 
rounded” prices of shares of the new fund and the 
existing fund could result in serious inequities due to 
the magnitude of the exchanges, and consequential 
redemptions, which may occur. For example, where 
at the time of exchange the unrounded market 
based net asset value per share of a new fund (less 
any reserve for liquidation and organization 
expenses) is less than the price per share of the new 
fund, the new fund would not in fact have sufficient 
assets to redeem all of its remaining shares at their 
amortized cost or “penny rounded” price. Such a 
result would be inequitable to remaining 
shareholders of the new fund. Similarly, a windfall 
gain could result to shareholders of the new fund 
remaining after the offer of exchange if the new 
fund’s unrounded market based net asset value per 
share (less liquidation and organization expenses) 
at the time of exchange exceeds its amortized cost or 
“penny rounded” price per share.”° Accordingly, in 
the Commission's view, if offers of exchange are 
effected at relative net asset values per share 
calculated through the use of any method other than 
by reference to market factors (without rounding), 
boards of directors should, consistent with their 
fiduciary duties, give close and careful 
consideration to adopting the use of a market based 





“If shares of the new fund are acquired by the 
existing fund pursuant to offers of exchange, the 
Commission will not view such acquisitions as 
violating the provisions of Section 12(d)(1) of the 
1940 Act [15 U.S.C. 80a-12(d)(1)], provided that the 
shares so acquired are promptly redeemed. In this 


regard, the Commission intends to institute 
rulemaking proceedings to propose a temporary rule 
which may become effective on an emergency basis 
before July 28, 1980, immediately upon approval by 
the Commission, to exempt existing funds, whose 
fundamental policies may not permit the purchase 
of shares of other investment companies, from the 
provisions of Section 13(a) of the 1940 Act [15 
U.S.C. 80a-13(a)] to the extent necessary to permit 
such purchases. In addition, the temporary rule 
would provide an exemption from the provisions of 
Section 12(d)(1) of the 1940 Act to permit the 
existing fund to hold shares of the new fund for not 
more than 120 days where no investment advisory 
fee, or fee for administrative services, is charged by 
the existing fund on account of the shares so held. 
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The Commission will not view the offer of exchange, 
or the liquidation of assets which will follow of 
necessity, as having the effect of changing the 
nature of the business of the new fund so as tocease 
being an investment company without shareholder 
approval as required by Section 13(a)(4) of the 1940 
Act [15 U.S.C. 80a-13(a)(4)]. 


18See, e.g., Investment Company Act Release Nos. 
10451 and 10824 (dated October 26, 1978, and 
August 8, 1979, respectively). 


19See Section 11(a)(B) of the 1940 Act. 


20Assuming directors have considered all other 
relevant factors, this latter result could be avoided 
through the declaration of a dividend prior to the 
exchange in an amount equal to the excess of 
market based net asset value per share (less 
amounts reserved) over the amortized cost price per 
share. 
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net asset value per share before exchanges of shares 
are effected in order to insure that such exchanges 
are equitable to all shareholders of the funds 
involved. 


Finally, in considering the timing and 
appropriateness of offers of exchange, boards of 
directors of new funds should be cognizant of the 
fact that special deposits will not be refunded until 
August 11, 1980. Significant redemptions of new 
fund shares prior to that date, absent appropriate 
emergency arrangements, will have the effect of 
increasing the portion of a new fund’s assets subject 
to the special deposit, and could impair the ability of 
a fund to continue to redeem its remaining shares.” 


This discussion is not intended to suggest that 
directors do not have the responsibility to consider 
and to determine whether other actions may not be 
equally appropriate. 


2. Sales of Securities Between Funds. 


Section 17(a) of the 1940 Act [15 U.S.C. 80a-17(a)], 
in pertinent part, generally ‘prohibits an affiliated 
person of a registered investment company from 
purchasing securities from, or selling securities to, 
such registered investment company. Registered 
investment companies that are part of the same 
“complex” of investment companies are normally 
affiliated persons of each other.?? In such cases, 
securities held in the portfolio of the new fund could 
not be sold or otherwise transferrred to the existing 
fund absent an exemption from the provisions of 
Section 17(a) of the 1940 Act. However, the most 
efficient and economical method of generating the 
necessary cash to meet the redemptions anticipated 
in new funds may be for the new fund to sell some or 
all of its assets to the existing fund. 


The Commission intends to institute rulemaking 
proceedings permitting such transactions to be 
effected; it expects, before July 28, 1980, to propose 
a temporary rule which may become effective on an 
emergency basis, immediately upon approval by the 
Commission. It is expected that this rulemaking will 
require that the boards of directors of the companies 
involved find the transaction to be in the best interests 
of the respective affiliated companies, and find that 
the interests of the shareholders of the respective 
companies will not be diluted as a result of the 
transaction. The rule will require that all portfolio 
instruments of the new fund being sold to the 
existing fund be sold at market value (i.e., marked to 
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market), regardless of whether the new fund 
previously has valued such instruments at 
amortized cost, but wil! permit the sale of individual 
instruments at their amortized cost values provided 
that in the aggregate the mark to market value of all 
such individual instruments being sold does not 
differ materially from the amortized cost value of 
such instruments. Solely for this purpose, the rule 





21In fact, boards of directors of funds operating 
pursuant to Commission orders permitting 
amortized cost valuation are required, pursuant to 
the conditions of such orders, to adjust exchange 
ratios to reduce to the extent reasonably 
practicable any unfair result or material dilution. 


22To alleviate some of the problems that could arise if 
shareholders remain in new funds, directors may be 
asked to consider whether shareholders who remain 
in the new fund shoud be redeemed on an 
involuntary basis. In that regard, directors should 
consider carefully the factors addressed in Rule 13e- 
3 under the Securities Exchange Act of 1934[17CFR 
§240.13e-3]. The staff of the Commission has stated 
that it would not recommend action by the 
Commission if shares held by shareholders who 
have not accepted offers of exchange are 
involuntarily redeemed, provided the board of 
directors of the new fund concludes that such 
mandatory action is in the best interests of these 
shareholders. The offers of exchange in such cases 
should disclose fully the consequences of rejecting 
the exchange offer. Although, under most 
circumstances, effectuation of involuntary 
redemptions could be viewed as a violation of 
shareholders’ fundamental rights to redeem shares, 
as assured by Section 22(e) of the 1940 Act, in this 
situation the need to assure the orderly suspension 
of the operations of new funds, in a manner that is 
not inequitable, could justify the use of this highly 
unusual measure. 


23Section 2(a)(3)(C) of the 1940 Act [15 U.S.C. 80a- 
2(a)(3)(C)]. For purposes of Section 17(a) of the Act, 
each series of shares of a registered open-end 
investment company meeting the provisions of 
Section 18(f)(2) of the 1940 Act [15 U.S.C. 80a- 
18(f)(2)] should be deemed to be _ separate 
companies which are affiliated persons of each 
other. See Section 2(a)(8) of the 1940 Act [15 U.S.C. 
80a-2(a)(8)]. 
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will deem a deviation of mark to market value from 
“amortized cost value of less than 1/2 of 1 percent 
not to be material.** 


The adoption of such a rule should enable new funds 
to generate sufficient cash, and existing funds to 
purchase assets, promptly and without some of the 
transactions costs normally associated with sales 
and purchases of portfolio securities. 


OTHER MATTERS 


Before revising any current policies presently 
restricting the sale of shares of an existing fund, the 
board of directors of the fund should give careful 
consideration to the potential impact of such policy 
revision upon existing shareholders of the fund. For 
example, if an existing fund previously has limited 
sales of its shares to existing accounts, the board of 
directors should consider whether elimination of 
that sales restriction at this time would result in 
substantial new sales of fund shares, requiring the 
fund to purchase debt securities bearing lower 
yields and thereby reducing significantly the 
dividends payable on existing shares of the fund.” 
Although under ordinary circumstances the 
Commission would not expect money market funds 
to alter their sales policies merely because of 


declining interest rates, the extraordinary level of 
sales of shares of existing funds that may occur 
warrants directoral consideration of this issue. 


In addition, where a new fund currently is relying 
upon temporary Rule 6c-4(T) and the board of 
directors of that new fund is considering whether to 
modify its investment objectives, its features or its 
services, the directors should recognize that such 
modifications may deprive the new fund of its ability 
to continue to rely upon temporary rule.2° Such 
modifications could also eliminate the availability of 
the rule for use by other persons and companies 
associated or dealing with the new fund and now 
relying on the rule.2? On the other hand, the 
rescission of the Board’s regulations will not be 
considered by the Commission as making a 
company or person ineligible to rely on Rule 6c-4(T) 
solely because of the rescission of the Board’s 
regulations. Thus, paragraphs (a)(3)(ii) and (iii) of 
the rule, which, among other things, require that a 
fund relying upon the rule be a “covered creditor” 
under the Board’s regulations, should be read for 
this purpose as though the Board’s regulations 
remained in effect. 


The Commission expects to consider the continued 
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appropriateness of Rule 6c-4(T) in the near future, 
as investment companies react to rescission of the 
credit control regulations. As stated in the release 
adopting the temporary rule on an emergency basis, 
after appropriate notice, the Commission may 
determine it to be appropriate to rescind the rule in 
whole or in part. 


Finally, the Commission expects to consider in the 
near future whether Rule 24e-2 under the 1940 Act 
[17 CFR §270.24e-2] should be amended to mitigate 
duplication of registration fees. 


CONCLUSION 
The Commission has instructed its Division of 


Investment Management to monitor closely the 
manner in which money market funds address the 





“The rule will permit the sale of portfolio 
instruments of the new fund to the existing fund in 
several separate transactions. However, in such 
cases and in cases where all of the assets of the new 
fund are not sold, boards of directors of new funds 
will be required to consider certain factors in 
selecting those assets to be sold in order to protect 
the interests of shareholders remaining in the new 
funds. 


230f course, this possibility should also be 
considered before making any offer of exchange 
pursuant to Section 11(a) of the 1940 Act to 
shareholders of another money market fund. 


26Among other things, paragraph (a)(3) of rule 6c- 
4(T) requires that the new fund provide essentially 
the same features and services as an “existing 
company,” and have comparable policies and 
objectives, in order to qualify for the exemptions 
provided by the rule. 


27Paragraph (c) of Rule 6c-4(T) extends certain 
exemptions to persons and companies associated 
with or transacting business with a new fund to 
enable certain relationships and transactions with 
respect to an existing fund to continue with the new 
fund. However, that exemptive relief is conditioned 
upon the new fund meeting the requirements set 
forth in paragraph (a)(3) of the rule. 
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matters discussed herein, and to advise the 
Commission with respect to its findings as 
developments may require. 


Accordingly, 17 CFR Parts 231 and 271 are hereby 
amended to incorporate therein this general 
statement of policy. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6225/July 21, 1980 


IN THE MATTER OF 


NYEMASTER, GOODE, MCLAUGHLIN, EMERY & 
O'BRIEN PARTNERSHIP 

EMPLOYEES PROFIT SHARING PLAN 

Tenth Floor Hubbell Building 

Des Moines, lowa 50309 


(18-75) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE 
NYEMASTER, GOODE, MCLAUGHLIN, EMERY & 
O’BRIEN PARTNERSHIP EMPLOYEES PROFIT 
SHARING PLAN. 


Nyemaster, Goode, McLaughlin, Emery & O’Brien 
(“Applicant”), a law firm organized as a partnership 
under the laws of the State of lowa, filed an 
application by letter dated March 20, 1980, 
requesting an exemption from the registration 
requirements of the Securities Act of 1933 (“Act”) 
for interests of participations issued in connection 
with the Nyemaster, Goode, McLaughlin, Emery & 
O’Brien Partnership Employees Profit Sharing Plan 
(“Plan”). 


On June 23, 1980, a notice was issued (Securities 
Act Release No. 6215) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. 
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The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6226/July 21, 1980 


IN THE MATTER OF 

MORRISON & FOERSTER RETIREMENT PLAN 
One Market Plaza 

Spear Street Tower 

San Francisco, CA 94105 


(18-72) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 


INTERESTS OR PARTICIPATIONS IN THE 
MORRISON & FOERSTER RETIREMENT PLAN. 


Morrison & Foerster (“Applicant”), a law firm 
organized as a partnership under the laws of the 
State of California, filed an application by letter 
dated February 20, 1980, requesting an exemption 
from the registration requirements of the Securities 
Act of 1933 (“Act”) for interests or participations 
issued in the connection with the Morrison & 
Foerster Retirement Plan (“Plan”). 


On June 23, 1980, a notice was issued (Securities 
Act Release No. 6126) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 
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The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6227/July 23, 1980 


IN THE MATTER OF 


THE PROFIT-SHARING PLAN OF KADISON, 
PFAELZER, WOODWARD, QUINN & ROSSI 

707 Wilshire Boulevard 

Los Angeles, CA 90017 


(18-74) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE PROFIT- 
SHARING PLAN OF KADISON, PFAELZER, 
WOODWARD, QUINN & ROSSI. 


Kadison, Pfaelzer, Woodward, Quinn & Rossi 
(“Applicant”), a law firm organized as a partnership 
under the laws of the State of California, filed an 
application by letter dated March 31, 1980, 
requesting an exemption from the registration 
requirements of the Securities Act of 1933 (“Act”) 
for interest or participations issued in connection 
with The Profit-Sharing Plan of Kadison, Pfaelzer, 
Woodward, Quinn & Rossi (“Plan”). 


On June 27, 1980, a notice was issued (Securities 
Act Release No. 6218) of the filing of the application. 
The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course 
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unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to the 
requirements of Section 5 of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16984/July 17, 1980 


In the Matter of 
REUTERS LIMITED 
ORDER GRANTING EXEMPTION 


|. Introduction 


Reuters, Limited (“Reuters”) has requested that the 
Commission grant it exemptions from paragraphs 


(b)(2)(ii), (c)(2)(i) and (c)(2)(ii) of 17 CFR 
240.11Ac1-2 (Rule 11Ac1-2, the “Rule,” under the 
Securities Exchange Act of 1934, the “Act”). 
Paragraphs (b)(2)(ii) and (c)(2)(ii) require that 
vendors provide consolidated transaction and 
quotation information with respect to securities as to 
which transaction information is reported in the 
consolidated transaction reporting system 
(“reported securities”) by means of an interrogation 
sequence involving either a fewer number of key 
strokes than is used to retrieve displays of individual 
market center information or by an equal number of 
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key strokes if the transmit key to recall consolidated 
displays is more prominent (the “Key Stroke 
Requirements”). Paragraph (c)(2)(i) requires that 
vendors providing quotation information with 
respect to reported securities provide, ata minimum 
either a best bid and offer display, including market 
identifier and size (“BBO”) derived from quotations 
from all reporting market centers, or a montage of 
such quotations (the “BBO Requirement”). 


ll.Key Stroke Exemption Request 


Reuters’ interrogation system presently provides 
only one quotation and transaction information 
display for reported securities which includes both 
consolidated and individual primary market 
information. As a result, Reuters is not able to 
comply with the Key Stroke Requirements because 
consolidated information is recalled by the same 
number of key strokes as individual market 
information. Accordingly, Reuters has requested an 
exemption from the Key Stroke Requirements of the 
Rule to permit it to continue to provide both 
consolidated and individual primary market 


information on the same display. 


The Commission believes that, at least in the present 
environment, a combined display of the type used by 
Reuters is an effective way to ensure that both a 
brokerage firm’s registered representative and its 
customer are exposed to consolidated information 
and, therefore, the Commission has determined that 
the grant of an exemption from the Key Stroke 
Requirements to permit Reuters to retain its existing 
display format is consistent with the public interest, 
the protection of investors and the removal of 
impediments to and perfection of the mechanism of 
a national market system. Accordingly, the 
Commission has determined to grant Reuters an 
exemption from the requirements of paragraphs 
(b)(2)(ii) and (c)(2)(ii), pursuant to paragraph (g) of 
the Rule, to permit it to provide both consolidated 
and individual primary market information on a 
single display. 


Il!. BBO Exemption Request 


Reuters has also requested an exemption from the 
BBO Requirement of the Rule. Reuters indicates that 
it would have to incur substantial computer, storage 
and communications costs in order to compute the 
BBO. Reuters also asserts that there is no existing 
viable alternative to Reuters itself computing the 
BBO. Specifically, Reuters alleges that presently the 
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only entities which have the capability to compute 
the BBO are other information vendors who are 
competitors of Reuters. While Reuters indicates that 
it would be willing to purchase the BBO from an 
independent central processor, Reuters states that it 
has not explored the possibility of purchasing the 
BBO information from other vendors because (1) 
Reuters would have no ability to assure that the 
computation made by “an unofficial third party 
source” would be accurate, reliable and timely and 
(2) the manner in which existing “autoquote 
systems” presently operate would cause any 
computation of the BBO make by a vendor to be 
inherently misleading. 


The Commission has determined to deny Reuters’ 
request for an exemtion from the BBO Requirement. 
the Commission has since 1972 envisioned that a 
consolidated quotation system (“CQS”) would be 
cornerstone of the congressionally mandated 
national market system.! Moreover, both Congress 
and the Commission have envisioned that the CQS 
would permit brokers and dealers to determine, 
simply and directly, the best market for a reported 
security at any given point of time during the trading 
day.* At present, however, no vendor has voluntarily 
modified its display system to make available, at a 
reasonable cost, a useful consolidated quotation 
display to all subscribers. 





1See Securities and Exchange Commission 
Statement on the Future Structure of the Securities 
Market (February 2, 1972) at 9, 34 FR 5236-87. 


2In its 1973 Statement on the Structure of a Central 
Market System, the Commission indicated that in 
order for active competition to exist “brokers 
representing investors must be able to determine at 
any given time the lowest price at which a particular 
security can be bought and the highest price at 
which it can be sold.” Policy statement of the 
Securities and Exchange Commission on the 
Structure of a Central Market System (March 29, 
1973), at 25 reprinted in, [1973] Sec. Reg. & L. Rep. 
(BNA) No. 196 at D-1, D-5. Similarly, the House of 
Representatives’ Securities Industry Study 
adovcated that bid and offer quotations would be 
published “in such fashion as to permit a 
comparison between specialists and market 
makers, who would be in competition with one 
another.” Report of the Subcomm. on Com. & Fin. of 
the Comm. on Interstate & For. Com., Securities 
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The Commission adopted Rule 11Ac1-2 to respond 
to these concerns. The Commission believes that the 
Rule, by requiring ready availability of consolidated 
information, particularly quotation information, will 
improve the efficient pricing of securities 
transactions and directly enhance brokerage firms’ 
ability to ensure best execution of their customers’ 
orders. Moreover, the availability of a consolidated 
quotation display should increase investor 
awareness of the presence of competing market 
centers and thus enhance their ability to police the 
quality of the executions they receive. Finally, inthe 
release adopting rule 11Acl-2, the Commission 
discussed a number of alternative actions which 
might result in progress toward these fundamental 
national market system goals. Of those found 
feasible, the Commission indicated its belief that 
Rule 11Ac1-2 reflects the least burdensome 
alternative.? 


In addition, the Commission believes that broad 
exemption from the BBO Requirement, if not 
extended to all vendors which provide stock 
quotation information, might provide Reuters with 
an inappropriate competitive advantage over other 
vendors. Specifically, Reuters would avoid incurring 
the incremental computer, communications and 
storage costs which all of the other vendors either 
have made, or will have to make, to comply with the 
BBO Requirement. The Commission believes that 
providing Reuters with such a cost advantage over 
other vendors would be inappropriate with respect to 
so essential a provision of the Rule. 


While the Rule provides the Commission with 
authority to exempt a vendor from provisions of the 
Rule which would have unnecessarily severe 
economic consequences on that vendor, Reuters 
has shown no special circumstances which would, at 
this time, justify an exemption from such a critical 
provision of the Rule.* In light of Reuters’ 
unwillingness to explore the feasibility of purchasing 
the BBO from another vendor, the Commission is 
unable to conclude that Reuters has shown that it 
must incur substantial expense to comply with the 
BBO Requirement. The Commission recognizes that 
it would be more desirable, from Reuters’ 
perspective, to purchase the BBO from a central 
processor rather than a competing vendor.® 
However, the Commission is unwilling to accept 
Reuters’ assertion, without making any attempt to 
explore costs with the other vendors, that such a 
relationship is inherently unacceptable. Indeed, the 
Commission understands that one vendor is 
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presently selling quotation information to the 
National Association of Securities Dealers 
(“NASDAQ) for use in the NASD’s NASDAQ 
Consolidated Quotation System service.® 
Accordingly, the Commission believes that Reuters’ 
position is unacceptable, especially in light of both 
indications that the information could be purchased 
on a commercially reasonable basis and the 
Commission's authority to ensure that any charges 
made for providing Reuters with the BBO are not 
“unreasonably discriminatory.”’ 





Footnote 2 Continued 


Industry Study, H.R. Rep. No. 92-1519, at xiv, 
(1972). Finally, the House Report on the Securities 
Act Amendments of 1975 indicated that the 
implementation of a composite quotation system 
would be necessary in order to “allow stock brokers 
to ascertain at a glance the market which offers the 
best price for their customers. . . .” (emphasis 


supplied). Comm. on Interstate & For. Com., Report 
to Accompany H.R. 4111 Securities Reform Act of 
1975, H.R. Rep. No. 94-123, at 91 (1975). 


3See Securities Exchange Act Release No. 16590, 
(February 19, 1980) at 44-48, 45 FR 12391 at 
12399-40. 


‘The Commission’s denial today of Reuters’ 
application for exemption from the BBO 
requirement does not, of course, preclude a 
subsequent exemption request based upon a 
showing of new factors or special circumstances 
upon which an exemption may be conditioned. 


5In this connection it should be noted that, on June 
24, 1980, the Commission announced that it was 
deferring the effective date of certain portions of the 
Rule, including the BBO Requirement, because it 
believed that those provisions should not become 
effective until, among other things, “the exchanges 
and the vendors have had an opportunity to explore 
appropriate methods of providing for more efficient 
and less costly methods of calculating the [BBO].” 
Securities Exchange Release No. 16924 (June 24, 
1980) at 4, 45 FR 44922 at 44923 (“Deferral 
Release”). 


‘The Commission also understands Reuters 
presently purchases stock information, for its 
foreign network, from another vendor. 


7See Section 11A(c)(1)(D) of the Act. 
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The Commission also does not agree with Reuters’ 
assertion that, without a central processor, it would 
be inappropriate for it to arrange to receive the BBO 
information from a third party because it would be 
unable to ensure the accuracy and timeliness of the 
BBO information. First, the underlying quotation 
information, from which the BBO would be 
calculated, would continue to be collected by each 
exchange and the NASD and disseminated to 
vendors by the Consolidated Quotation Asociation’s 
plan processor, the Securities Industry Automation 
Corporation. Second, Reuters could presumably 
negotiate with each of the vendors who develop the 
capability to calculate the BBO and thus require that 
the vendor chosen provide assurance that the 
information was provided on an accurate and timely 
basis. Reuters’ ability to accomplish this would seem 
especially likely in light of the fact that if a competing 
vendor supplied the BBO to Reuters it would 
presumably make the calculation once and then 
feed it to Reuters and its own system at the same 
time. Therefore the competing vendor would have 
every incentive to ensure that the BBO computatien 
was both reliable and timely.® 


In addition, the Commission does not accept 
Reuters’ argument that exemptive relief is 
appropriate because any BBO display it, or any other 
vendor, might compute would be inherently 





8It should also be noted that Section 11A(c)(1)(B) of 
the Act provides the Commission with rulemaking 
authority to “assure the prompt, accurate, reliable 
and fair... processing, distribution and publication” 
of quotation and transaction information. 


°Currently Autoquote Systems have reaction times 
varying from a few seconds to approximately sixty 
seconds. The result of this delay is the generation of 
up to four additional BBO calculations and 
messages (with resulting increased demands on 
vendors’ systems) and the possibility that investors 
inquiring for the BBO will be misled by a stale 
quotation from a regional exchange employing an 
Autoquote System. In recognition of this problem, 
the Commission specifically stated, in the Deferral 
Release, that the BBO and related provisions of the 
Rule should not become effective “until there is 
some assurance that any best bid and offer display 
which is made available is not misleading because of 
time lags in updating Autoquote bids and others.” 
Deferral Release, supra note 5, at 4,45 FR 44922 at 
44923. 
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misleading because of problems caused by 
autoquote systems employed by regional exchanges 
to generate automatically quotation information 
based on primary market quotations (“Autoquote 
Systems”). The Commission recognizes Reuters’ 
underlying concern that the presence of Autoquote 
Systems has the potential for occasionally rendering 
the BBO misleading. However, the problems 
caused by Autoquote Systems affect each of the 
vendors’ systems equally. Accordingly, while the 
Commission currently believes that the Autoquote 
problems must be resolved before the effective date 
of the BBO Requirement, the Commission does not 
agree that their existence justifies the granting of 
exemptive relief to one particular vendor. 


IT 1S THEREFORE ORDERED that Reuters be granted 
an exemption from paragraphs (b)(2)(ii) and 
(c)(2)(ii) ofthe Rule, pursuant to paragraph (g) ofthe 
Rule, to permit Reuters to provide both consolidated 
and individual primary market information on a 
single display. This exemption is subject to 
modification or revocation at any time if the 
Commission determines that such action is 
necessary or appropriate in light of progress made 
toward a national market system or otherwise in 
furtherance of the purposes of the Act. 


By the Commission. 


George A. 
Secretary 


Fitzsimmons 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16985/July 18, 1980° 


Administrative Proceedings File No. 3-5945 

In the Matter of 

JESUP & LAMONT SECURITIES CO., INC. 
(File No. 8-22790) 

WALTER NOEL ANDERSON 

CHARLES MACDONALD MILLER 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 
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The Commission deems it appropriate that public 
administrative proceedings be _ instituted with 
respect to Jesup & Lamont Securities Co., Inc. 
(“Jesup”), a registered broker-dealer, Walter Noel 
Andersofi (‘Anderson’), a-.-former registered 
representative in Jesup’s Chicago office, and 
Charles MacDonald Miller (“Miller”), a former 
branch manager of the Jesup Chicago office, 
pursuant to Sections %5(b) and 19(h) of the 
Securities Exchange Act of 1934 (“Exchange Act”) 


In anticipation of this administrative proceeding, 
Jesup, Anderson, and Miller‘have each submitted an 
Offer of Settlement which the Commission“has 
determined to accept. Without admitting or denying 
the allegations and findings contained hetein, the 
Respondents hereby consent to the findings and 
order of the Commission imposing remedial 
sanctions. ~ 


Hl 
Accordingly, IT IS ORDERED that such proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


On the basis of the Order for Proceedings and the 
Offers of Settlement by Jesup, Anderson, arid Miller, 
the Commission makes the following findings: 


1. During the period from in or about August, 1976 to 
in or about October, 1978, Anderson wilfully violated 
Section 17(a) of the Securities Act and Section 10(b) 
of the Exchange Act and Rule 10b-5 thereunder in 
connection with the offer and sale of exchange listed 
options. As part of the aforesaid conduct and 
activities, Anderson among other things: 


a. induced certain customers to purchase and sell 
listed options not withstanding that such 
transactions were not suited to their financial 
situation, investment sophistication and investment 
objectives; 





1Existing customers of salesmen hired by Jesup 
during the suspension period may continue their 
option activities by Jesup. 
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b. misrepresented the risks inherent in option 
trading to certain customers; 


c. exercised discretionary authority in certain 
customer accounts without proper authorization; 
and 


d. misrepresented to certain customers potential 
profits and rates of return realizable from option 
trading strategies. 


2. During the period from in or about August, 1976 to 
in or about October, 1978, Jesup and Miller failed to 
reasonably supervise Anderson with a view toward 
preventing the violations described above. 


IV 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT IS ORDERED that: 


1. Jesup & Lamont Securities Co., Inc. be, and 
hereby is censured. 


2. All solicited trading in securities options in Jesup’s 
Chicago office is suspended for a period of thirty (30) 
days for any account for which option account 
opening documents have not been submitted to 
Jesup prior to the entry of this Order.! 


3. Jesup comply with the undertakings in its Offer of 
Settlement to: 


a. make restitution in the amount of $26,000 to 
certain of Anderson’s customers who suffered losses 
from 1976 to 1978 in option trading; 


b. establish a Compliance Review Board (“CRB”) 
which would formulate and oversee all option 
compliance policies and proceedings and review all 
substantive customer complaints; 


c. revise its compliance manual to more fully discuss 
such areas as Suitability and compliance as they 
relate to options, and to explain compliance 
procedures to all registered representatives; 


d. prohibit further options activity by any registered 
representative who exhibits a material lack of 
understanding or familiarity with various rules and 
regulations pertaining to options until the CRB is 
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satisfied that such registered representative has 
become qualified to engage in options activity; and 


e. deliver an affidavit to the Chicago Regional Office 
at the expiration of its suspension period stating 
therein that it has complied with its undertakings 
and the sanctions imposed by the Commission. 


4. Walter Noel Anderson be, and he hereby is, 
suspended from association with any broker, dealer, 
investment adviser, or investment company, or 
affiliate thereof for a period of one calendar week 
effective at the opening of business on the second 
Monday aftér the entry of this Order. 


5. Anderson comply with the undertakings in his 
Offer of Settlement to: 


a. take the Registered Options Principal examination 
and exercise his best efforts to satisfactorily 
complete said examination within twelve months of 
the entry of the Final Order by the Commission 
against Anderson in this matter (the “Final Order”); 


b. have all options transactions effected by 
Anderson reviewed by an officer of his present 
employer during the twelve months following the 
entry of the Final Order; and 


c. forward all written customer complaints to legal 
counsel for his present employer during the tweive 
months following the entry of the Final Order.” 


6. Charles MacDonald Miller be, and he hereby is, 
suspended from serving in any supervisory capacity 
in association with any broker, dealer, investment 
adviser, or investment company or affiliate thereof, 
for a period of thirty (30) calendar days effective at 
the opening of business on the second Monday after 
the entry of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








“The undertakings enumerated in 5(b) and 5(c) shall 
be effective only so long as Anderson remains 
employed by his present employer. Anderson 
represents that he has no present intention of 
terminating his present employment. 
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SERVICE LIST 


Rule 23 of the Commission’s Rules of Practice 
provides that all amendments to moving papers, all 
answers, all motions or applications made in the 
course of a proceeding (uniess made orally during a 
hearing), all proposed findings and conclusions, all 
petitions for review of any initial decision, and all 
briefs shall be filed with the Commission and shall 
be served upon all other parties to the proceeding 
including the interested division of the Commission. 


The attached order for public proceedings has been 
sent to the following parties: 


Securities and Exchange Commission 
Divison of Enforcement 

500 North Capitol Street 

Washington, D. C. 20549 


George A. Fitzsimmons 

Secretary 

Securities and Exchange Commission 
500 North Capitol Street 

Washington, D. C. 20549. 


William D. Goldsberry, Administrator 
Chicago Regional Office 

Securities and Exchange Commission 
219 South Dearborn Street, Room 1204 
Chicago, Illinois 60604 


Jesup & Lamont Securities Co., Inc. 
25 Broadway 
New York, New York 10004 


Mr. Walter Noel Anderson 
1106 Hunting Court 
Palatine, Illinois 60067 
Mr. Charles M. Miller 


529 S. Banberry 
Arlington Heights, Illinois 60005 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16986/July 18, 1980 


In the Matter of 

AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 

New York, New York 10006 


(SR-Amex-80-13) 
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ORDER APPROVING PROPOSED RULE CHANGE 


On May 30, 1980, the American Stock Exchange, 
Inc. (“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend the Amex Constitution and rules to 
eliminate the requirement that the principal 
purpose of every member and member organization 
be the transaction of business as a broker or dealer 
in securities. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16879, 
June 6, 1980) and by publication in the Federal 
Register (45 FR 41100, June 17, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Sections 6(b)(2) 
which requires exchanges to provide that any 


registered broker or dealer may become a member, 
6(b)(5) which requires that exchange rules remove 
impediments to and promote a free and open 
market, and 6(b)(8) requiring that exchange rules 
not impose any unnecessary burden on competition. 


IT 1S THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16987/July 18, 1980 


In the Matter of 
AMERICAN STOCK EXCHANGE, INC. 


86 Trinity Place 
New York, New York 10006 
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(SR-Amex-80-14) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 2, 1980, the american Stock Exchange, Inc. 
(“Amex”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change which 
would amend Amex Rule 444 to eliminate the 
requirement that members report to Amex 
unsecured, non-capital borrowings aggregating 
$20,000 or more, and eliminate the requirement 
that such borrowings be supervised by a designated 
senior member of the borrower's member 
organization. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16882, 
June 9, 1980) and by publication in the Federal 
Register (45 FR 41102, June 17, 1980). No 
comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6(b)(5) in 
that the rule change removes from Amex rules 
regulations which are not related to the purposes of 
the Act. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16988/July 21, 1980 


An order has been issued granting the application of 
the Boston Stock Exchange, Inc. to strike the 
common stock ($1 par value of NARRAGANSETT 
RACING ASSOCIATION, INC. 





SECURITIES ACT OF 1934 
Release No. 16989/July 21, 1980 


A notice has been issued giving interested persons 
until August 8, 1980 to comment on the application 
of FLIGHTSAFETY INTERNATIONAL, INC. to 
withdraw its common stock ($.10 Par Value) from 
listing and registration on the American Stock 
Exchange. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16990/July 21, 1980 


Administrative Proc. File No. 3-5841 

In the Matter of the Application of 

DMR SECURITIES, INC. 

6840 East Broadway 

Tucson, Arizona 

and 

DAVID M. REINER 

FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION—REVIEW 
OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice and Antifraud 
Provisions 


Unfair Markups 


Where member of registered securities association 
and its president charged customers unfair and 
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fraudulent markups in the sale of securities, but most 
of association’s findings of violation set aside, 
proceedings remanded for reassessment of the 
sanctions imposed. 


APPEARANCES: 
Robert W. Taylor, for applicants. 


Andrew McR. Barnes and Mary S. Head, for the 
National Association of Securities Dealers, Inc. 


DMR Securities, Inc. (“DMR”), a registered broker- 
dealer and member of the National Association of 
Securities Dealers, Inc. (“NASD”), and David M. 
Reiner, its president, appeal from NASD disciplinary 
action. the NASD found that applicants charged 
customers unfair markups in the sale of certain 
securities. It censured applicants, revoked DMR’s 
NASD membership, fined Reiner $10,000, and 
barred him from association with any member in any 
capacity.! Our findings are based on an independent 
review of the record. 


The NASD found that, from October 13 to December 
1, 1976, and from January 5 to September 13, 1977, 
DMR, acting through Reiner, violated the NASD’s 
Rules of Fair Practice by charging customers unfair 
markups in 139 principal transactions involving the 
sale of various debt securities. The NASD’s rules 
provide that, when a member sells securities for its 
own account, the price must be fair.2 And the 
accompanying Board of Governors’ interpretation 
states that it is inconsistent with just and equitable 
principles of trade for any member to enter into a 
securities transaction with a customer at a price not 
reasonably related to the current market price of that 
security.? 





1The NASD also assessed costs against applicants. 


Section 4 of Article Ill. NASD Manual paragraph 
2154. 


3NASD Manual paragraph 2154, p. 2056. 
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We have repeatedly pointed out that, in the absence 
of countervailing evidence, a dealer’s 
contemporaneous cost is the best evidence of 
current market price,* a standard that has been 
accorded judicial approval.° While contempo- 
raneous cost is not limited to same-day cost, the 
prices a broker-dealer pays must nevertheless be 
“closely related in time” to the retail sales in question 
in order to constitute evidence of the market price at 
the time of those sales.° However, in calculating 
DMR’s markups in the transactions before us, the 
NASD based its computations in most instances on 
prices that DMR had paid in purchases that were not 
contemporaneous with its sales. We accordingly set 
aside the NASD’s findings of violation with respect to 
105 of the transactions at issue.’ 


Of. the remaining transactions, thirty sales were 
effected by applicants at markups ranging from 
5.9% to 29.6% above the prices that DMR paid for the 
same securities within one business day of its sales. 
In an additional four transactions, DMR charged 
customers markups ranging from 10.2% to 11.7% 
above same-day representative asked quotaions for 
the securities in question.® 


The NASD’s so-called 5% markup policy, which was 
announced in 1943 as a guide in determining the 
fairness of. prices in principal transactions, was 
based on a survey of NASD members which revealed 
that, in 71% ofthe transactions studied, the markups 
charged by members over current market price did 
not exceed 5%. The NASD’s Board of Governors 
thereafter instructed all District Business Conduct 
Committees to use the results of the survey as a guide 
in determining whether or not a markup was 
excessive.? 


The Board’s interpretation of the 5% policy states 
that, in. determining the fairness of a markup, 
members should consider, among other things, that 
a lower markup is customarily charged in the sale of 
bonds than in transactions of the same size involving 
common stock; that the percentage of markup 
generally increases as the price of the security 
decreases; that “transactions in lower priced 
securities may require more handling and expense” 
and thus “warrant a wider spread”; and that a 
transaction involving a small amount of money “may 
warrant a higher percentage of markup.”?!° 


In this case, we are dealing with debt securities. In 
the above 34 transactions, the prices charged 
customers for a single unit ranged from $820 to 
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$1,638, and the amounts of money involved ranged 


‘from $1,090 to $116,250. We find that the markups 


charged in these transactions were clearly unfair, 
and we accordingly affirm the NASD’s findings of 
violation with respect thereto. 


Applicants point out that the NASD’s rule provides 
that, in determining whether a price is fair, 
consideration must be given to all relevant 
circumstances, including the expense involved and 
the fact that the member is entitled to a profit.!! 
However, applicants do not claim that their 
transactions involved any unusual expense, and, 
while the firm was entitled to a profit, it was not 
entitled to overcharge customers, in many cases to 
an extent that we have found fraudulent in 
proceedings brought by this Commission.’ Finally, 
as we pointed out in a previous case involving 





‘See Charles Michael West, Securities Exchange Act 
Release No. 15454 (January 2, 1979), 16 SEC 
Docket 592, 594, and the authorities there cited. 


*Barnett v. S.E.C., 319 F.2d 340, 344 (C.A. 9, 1963). 


®See DMR Securities, Inc., Securities Exchange Act 
Release No. 16322 (November 6, 1979), 18 SEC 
Docket 873, 875, and cases there cited. 


7Included in this number are a few transactions 
where, although the NASD’s computations were 
based on DMR’s coritemporaneous costs, DMR’s 
markups did not exceed 3%. 


®8We have frequently held that, in the absence of 
actual inter-dealer transactions, market quotations 
may be considered as evidence of prevailing market 
price. Wesco and Company, 43 S.E.C. 8, 9 (1966); 
Costello, Russotto & Co., 42 S.E.C. 798, 800 (1965). 


9NASD Manual paragraph 2154, pp. 2054-2055. 
10NASD Manual paragraph 2154, p. 2057. 
Section 4 of Article Ill. NASD Manual paragraph 
2154, p. 2054. 


12See Charles Michael West, supra, 16 SEC Docket at 
594, and the cases cited in footnote 12 of that 
opinion. 
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applicants, their argument that DMR’s costs of 
execution should be deducted in computing its 
markups is wholly lacking in merit.'? 


The NASD also found that, between January 12 and 
August 9, 1977, applicants violated the antifraud 
provisions of Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 thereunder by 
charging customers excessive markups in 27 
transactions involving the sale to customers of 
municipal bonds.'* The record shows that in 5 
municipal bond transactions, DMR charged 
markups ranging from 11.2% to 16.7% above the 
contemporaneous prices it paid to acquire those 
securities from other dealers. We accordingly affirm 
the NASD’s findings of violation with respect to those 


transactions. !® 


Applicants argue that their actions were not 
fraudulent. We cannot agree. We have repeatedly 
held that, at the least, markups of more than 10% are 
fraudulent in the sale of equity securities.'© And we 
recently pointed out, in holding markups of 8% 
fraudulent in the sale of municipal bonds, that 
markups in such securities are generally a good deal 
lower.!” 


It has long been recognized that the failure to 
disclose an excessive markup is a material 
omission.!® There is no evidence, and applicants do 
not claim, that they disclosed their markups to 
customers. Thus we may properly infer that there 
was no disclosure.'? Finally, we think it clear that 
applicants acted with scienter in charging such 
exorbitant prices in the sale of municipal bonds. 





13DMR Securities, Inc., supra, 18 SEC Docket at 875: 
‘Applicants’ argument betrays a basic 
misunderstanding of the nature of markups. A 
markup is not the equivalent of net profit. Rather, itis 
the spread between the current inter-dealer market 
price and the price charged the customer. 
Applicants’ formulation would allow a dealer to pass 
along all his expenses to the customer, no matter 
how excessive, and to obtain in addition a 
guaranteed 5% net profit, whether or not the price 
charged was reasonably related tocurrent market 
price. Such a result would clearly contravene the 
NASD’s markup policy and the Board of Governors 
interpretation of that policy.” 


“Applicants contend that the NASD has no 
jurisdication to take disciplinary action with respect 
to misconduct involving municipal bonds. However, 
although the NASD’s Rule of Fair Practice do not 
apply to transactions in exempted seucrities (NASD 
Manual paragraph 2004, p. 2011), Section 
19(g)(1)(B) of the Exchange Act empowers the 
NASD to enforce compliance with that Act and the 
rules thereunder. That same section empowers the 
NASD to enforce rules promulgated by the Municipal 
Securities Rulemaking board (“MSRB”). Thus the 
NASD could have charged that some of the 
transactions in question violated the MSRB’s rule on 
fair prices and commissions (Rule G-30). 


‘The NASD computed markups in the remaining 22 
transactions on the basis of prices paid by DMR that 
were not contemporaneous with its sales. Hence we 
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set aside the NASD’s findings of violation with 
respect to those transactions. 


Citing Collins Securities Corp. v. S.E.C., 562 F.2d 820 
(C.A.D.C., 1977), applicants contend that all of their 
misconduct must be established by clear and 
convincing evidence. While Collins does apply to 
findings of fraud, it is not applicable to the findings of 
unfair markups based on violations of the NASD’s 
Rules of Fair Practice. In any event, we find the 
evidence clear and convincing with respect to all of 
the violations we have found. 


See, e.g., Edward J. Blumenfeld, Securities 
Exchange Act Release No. 16437 (December 19, 
1979), 18 SEC Docket 1379, 1382-83; Charles 
Michael West, supra, 16 SEC Docket 592, 594 n. 12. 


“Edward J. Blumenfeld, supra, 18 SEC Docket at 
1382. As one court has noted, “[I]t is the practice in 
the municipal bond industry to charge a retail 
customer a price which is no more than one-quarter 
of one percent to five per cent over the then current 
market price for a bond.” S.E.C. v. Charles A. Morris 
& Associates, Inc., 386 F. Supp. 1327, 1334 n. 5 
(W.D. Tenn., 1973). 


'8See Charles Hugines & Co., v. S.E.C., 139 F.2d 434, 
436-37 (C.A. 2, 1943), cert. denied, 321 U.S. 786 
(1944). 


'SBarnett v. United States, supra, 319 F.2d at 344. 
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IV. 


We have set aside the NASD’s findings of violation 
with respect to a large majority of the transactions at 
issue. We therefore think that the NASD should be 
given the opportunity to re-examine the sanctions. 
Accordingly, we shall remand this matter to the 
Association so that it may reassess the sanctions 
that it previously imposed.” 


We previously denied applicants a stay of the 
sanctions imposed by the NASD pending our review. 
In light of the action we are taking herein, we shall 
grant applicants a stay until such time as the NASD 
redetermines their sanctions. 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS and FRIEDMAN). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16990/July 21, 1980 


Administrative Process File No. 3-5841 

In the Matter of Application of 

DMR SECURITIES, INC. 

6840 East Broadway 

Tucson, Arizona 

and 

DAVID M. REINER 

FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

ORDER REMANDING PROCEEDINGS TO 


REGISTERED SECURITIES ASSOCIATION AND 
GRANTING STAY 





20See First Philadelphia Corporation, Securities 
Exchange Act Release No. 13194 (January 21, 
1977), 11 SEC Docket 1549, 1551. 
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On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that these proceedings be, and they 
hereby are, remanded to the Board of Governors of 
the National Association of Securities Dealers, Inc. 
(“NASD”) for further action in accordance with such 
opinion, and it is further 


ORDERED that applicants be, and they hereby are, 
granted a stay of the sanctions imposed by the NASD 
until such time as the Association redetermines 
those sanctions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16991/July 21, 1980 


Administrative Proceeding File No. 3-5911 
In the Matter of 
CHARLES E. PURDY Ill 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS AGAINST CHARLES E. PURDY III 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1933, Charles E. Purdy III 
(Purdy) has submitted an offer of Settlement in 
which he, without admitting or denying the 
allegations in the Order for Proceedings, consents to 
findings by the Commission and the imposition of a 
sanction. The Commission has determined to 
accept Purdy’s Offer of Settlement. 


On the basis of the Order for Proceedings and the 
Offer of Settlement, it is found that Purdy wilfully 
violated Section 17(a) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 thereunder. In view of these 
violations, it is in the public interest to impose the 
sanction specified in Purdy’s Offer of Settlement. 


Accordingly, IT IS ORDERED, that: 


Charles E. Purdy III be, and he hereby is, suspended 
from association with any broker or dealer or 
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investment adviser or investment company of 
affiliate of a broker or dealer or investment adviser or 
investment company for a period of four (4) months, 
effective at the opening of business on the second 
Monday after the date of this Order. 


For the Commission, by its Secretary, prusuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16992/July 21, 1980 


In the Matter of 
REMIT SECURITIES LTD., ET AL. 
(8-20323) 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMED/AL 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”) in 
In the Matter of Remit Securities, Ltd., et al.', 
respondent Remit Securities, Ltd. (“Registrant”), a 
registered boker-dealer, has failed to file an answer 
to the Order for Proceedings in the time prescribed 
by Rule 7 of the Commission’s Rules of Practice and 
is therefore in default. 


Onthe bas. of the Order of Proceedings, it is found 
that: 


A. During the period from in or about August 1978 
through December 31, 1978, Registrant wilfully 
violated and wilfully aided, abetted, and induced 
violations of Section 17(a) of the Securities Act of 
1933 (“Securities Act”) and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder, in 
connection with the offer, purchase, and sale of the 
common stock of Anglo American Properties, Inc. 
and Sunny Land Tours, Inc. 


B. During the period from in or about January 1978 
to the present, Registrant wilfully violated Sections 
15(b), 17(a), and 17(f) of the Exchange Act and 
Rules 15b3-1, 17a-3, 17a-11, and 17f-2 thereunder, 
and Section 7(c) of the Exchange Act and Regulation 
T promulgated thereunder by the Board of Governors 
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of the Federal Reserve System. 


In view of the foregoing, it is in the public interest to 
revoke the registration of Registrant as a broker 
dealer. 


Accordingly, IT |S ORDERED that the registration as 
a broker-dealer of Remit securities, Ltd. be, and it 
hereby is revoked. 


For the Commission, by its Secretary, pursuant to 
delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16993/July 22, 1980 


A notice has been issued giving interested persons 
until August 12, 1980 to comment on the 
applications of the Philadelphia Stock Exchange for 
unlisted trading privileges in the common stock (no 
par value) of ARCHER-DANIELS-MIDLAND and the 
common stock ($5 par value) of NLT 
CORPORATION. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16994/July 22, 1980 


A notice has been issued giving interested persons 
until August 12, 1980 to comment on the 
applications of the Boston Stock Exchange for 
unlisted trading privileges in the common stock (no 
par value) of HIRAM WALKER-CONSUMERS HOME 
LTD., and INTER-CITY GAS CORPORATION. 





11n the Matter of Remit Securities, Ltd. et al., Admin. 
Pro. File No. 3-5894, Securities Exchange Act 
Release No. 16700 (March 26, 1980), 19 SEC 
Docket 14 (April 8, 1980). 


Rule 7 of the Commission’s Rules of Practice 
provides that the allegations in the Order for 
Proceedings may be deemed to be true as to a 
defaulting respondent. 


3The findings herein are not binding on any other 
respondent named in the proceedings. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16995/July 22, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-80-11) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 27, 1980, the Chicago Board Options 
Exchange Incorporated filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the 
“Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change prohibiting member firms 
from placing multiple orders with several floor 
borkers for the account of the same principal. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16873, 
June 4, 1980) and by publication in the Federal 
Register (45 FR 40269, June 13, 1980). Comments 
were solicited but none were received. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges and in 
particular, the requirements of Section 6 ard the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation prusuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16996/July 23, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 


Files Nos. SR-Amex-80-20; SR-CBOE-80-19 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
AND ORDER APPROVING PROPOSED RULE 
CHANGES 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’), notice is hereby given that the American 
Stock Exchange, Inc. (“Amex”) and the Chicago 
Board Options Exchange, Incorporated (“CBOE”) 
have filed with the Commission copies of proposed 
rule changes to expand the number of authorized put 
options classes.' The proposed rule changes, if 
approved, would enable Amex and CBOE to list and 
institute put trading on all securities currently 
underlying each exchange’s authorized call option 
classes, as well as those securities selected for 
options trading in the first options exchange 
allocation lottery.2 Specifically, Amex requests 
Commission approval to list and institute put trading 
on 46 additional underlying securities and CBOE on 
67 additional underlying securities.* Upon approval, 





1Amex’s proposal was filed on June 27, 1980. 
CBOE’s proposal was filed on July 8, 1980, and 
amended on July 21, 1980. 


2See, Securities Exchange Act Release Nos. 16892 
(June 13, 1980), and 16883 (May 30, 1980). 


3Amex previously received authorization to list ten 
additional put classes on May 6, 1980 (Securities 
Exchange Act Release No. 16788), ten additional put 
classes on May 28, 1980 (Securities Exchange Act 
Release No. 16851) and ten additional put classes 
on June 20, 1980 (Securities Exchange Act Release 
No. 16915). CBOE previously received authorization 
to list 27 additional put classes on May 6, 1980 
(Securities Exchange Act Release No. 16788) and 
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both Amex and CBOE intend to commence trading in 
new put classes in general accordance with their 
rspective puts expansion schdules* with both 
exchanges adding new put classes at a rate not to 
exceed 12 classes per month. 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submissions within 30 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to the file numbers captioned above. 


Copies of the submissions, all subsequent 
amendmerts, all written statements with respect to 
the proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
BG. 


The Commission finds that the proposed rule 
changes are consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule changes prior to the thirtieth day after 





Footnote 3 Continued 


12 additional put classes on May 30, 1980 
(Securities Exchange Act Release No. 16861). CBOE 
also received authorization to add nine new put 
classes in connection with the consummation of the 
combination of its options program with the options 
program of the Midwest Stock Exchange, 
Incorporated (Securities Exchange Act Release No. 
16862, May 30, 1980). 


“See Securities Exchange Act Release No. 16788 
(May 6, 1980). 


5See Securities Exchange Act Release No. 16710 
(March 26, 1980) (“March 1980 policy statement”). 
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the date of publication of notice of filing thereof. In 
the March 26, 1980 policy statement announcing 
the termination of the moratorium on the expansion 
of standardized options trading, the Commission 
stated that it perceived certain benefits with respect 
to the listing of both puts and calls on the same 
underlying security.° In the March 1980 policy 
statement the Commission also indicated that inthe 
absence of significant operational or surveillance 
problems encountered by the options exchanges or 
difficulties experienced by member firms in 
handling current or anticipated trade volume, it 
anticipated giving expedited treatment to puts 
expansion rule proposals. No comments were 
received by the Commission concerning this aspect 
of the March 1980 policy statment, nor were any 
comments received concerning the Commission’s 
determination to approve previous puts expansion 
proposals on an accelerated basis. Amex and CBOE 
have stated that the prior phases of their puts 
expansion programs have proceeded without any 
apparent adverse effect on their exchange’s 
surveillance or operational capabilities or on 
member firm back office operations. The 
Commission has no information currently before it 
which is contrary to these representations. Amex 
and CBOE have also indicated that upon approval of 
the proposed rule change, they will continue to add 
new puts classes on a periodic basis in a reasonable 
and prudent fashion giving due consideration to 
their own operational and surveillance capabilities, 


as well as the back office capacity of their member 
firms. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule changes 
referenced above be, and they hereby are, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16997/July 23, 1980 


In the Matter of 


PACIFIC STOCK EXCHANGE, INCORPORATED 
618 South Spring Street 
Los Angeles, CA 90014 


(SR-PSE-80-2) 
ORDER APPROVING PROPOSED RULE CHANGE 


On March 13, 1980, the Pacific Stock Exchange, 
Incorporated (“PSE”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change which would amend Article V, X, XI, XII 
and XIV of its constitution. The proposed 
amendments would provide standards which the 
PSE Board of Governors and its Executive 
Committee may use in determining grounds for 
suspension or expulsion of members or member 
organizations, to -limit access of members or 
member organizations with respect to services 
offered by the Exchange, to provide procedures for 
review of any summary action taken by the Board or 
its Executive Committee, and to provide procedures 
for reinstatement after suspension. The proposal 
also would redefine those matters which may be 
submitted to arbitration pursuant to the rules of the 
Exchange. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-16723, 
April 7, 1980) and by publication in the Federal 
Register (45 FR 25205, April 14, 1980). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 
the public at the Commission’s Public Reference 
Room. No comments were received. 





The PSE is withdrawing the last sentence of 
proposed Article X, Section 2 and all of proposed 
Article X, Section 7. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges and in 
particular, Sections 6(b)(5), (6) and (7) of the Act, 
and the rules and regulations thereunder, in that it is 
designed to promote just and equitable principles of 
trade to protect investors and the public interest, 
and to provide that members and member 
organizations be appropriately disciplined for 
violations of the Act, as well as violations of the PSE. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16998/July 23, 1980 


CLEARING AGENCIES 


NOTICE OF INSTITUTION OF A PROCEEDING BY 
THE SECURITIES AND EXCHANGE COMMISSION, 
PURSUANT TO SECTIONS 17A AND 19 OF THE 
SECURITIES EXCHANGE ACT OF 1934 AND 
SECTION 240.17Ab2-1 THEREUNDER, TO 
DETERMINE WHETHER TO GRANT OR DENY THE 
REGISTRATION OF PHILADELPHIA DEPOSITORY 
TRUST COMPANY (“PHILADEP”) 


The Securities and Exchange Commission hereby 
announces the institution of a proceeding to 
determine whether to grant or deny the registration 
of Philadep at the expiration of the registration 
previously granted to Philadep pursuant to 
subsection (c) of 17 CFR Section 240.17Ab2-1 
under the Securities Exchange Act of 1934 (the 
“Act”). In this proceeding, which is being instituted 
pursuant to subsections 17A(a) and (b) and 
subparagraph 19(a)(1)(B) of the Act and Section 
240.17Ab2-1 thereunder, the Commission will 
consider the issues and grounds described herein. 
At the conclusion of this proceeding, the 
Commission, by order, will grant or deny registration 
as a Clearing agency to Philadep. 
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Description of Philadep 


Philadep, a wholly owned subsidiary of the 
Philadelphia Stock Exchange, was incorporated 
under Pennsylvania law as a limited purpose trust 
company to engage in the business of holding, 
receiving, and delivering securities and making 
book entries with respect to the transfer and pledge 
thereof as a clearing corporation and as a custodian 
bank for other clearing corporations. 


Background 


On May 23, 1979, the Commission noticed the filing 
of Philadep’s application for registration as a 
clearing agency.:| On October 24, 1979, the 
Commission granted Philadep registration? which, 
pursuant to subsection (c) of Section 240.17Ab2-1, 
was effective for not more than eighteen months. 
The approach to registration incorporated in 
subsection (c) of Section 240.17Ab2-1 was intended 
to permit clearing agencies to be registered in 
compliance with the Act, upon a finding that their 
Operations were safe, while affording the 
Commission sufficient time to make the other 
determinations required by subparagraphs (A)-(1) of 
paragraph 17A(b)(3) of the Act (“Subparagraph (A)- 
(1)”), including determinations pertinent to the 
establishment of a national clearing and settlement 
system. 


The Commission has instituted this proceeding in 
order to obtain the views of interested persons 


concerning Philadep’s compliance with the 
standards which the Commission is required to 
apply under the Act in making determinations in 
connection with the registration of clearing 
agencies.° 


Standards to be applied in determining whether to 
grant or deny registration 


Paragraph 17A(a)(1) of the Act sets forth the 
Congressional finding that: 


(A) The prompt and accurate clearance and 
settlement of securities transactions, including the 
transfer of record ownership and the safeguarding of 
securities and funds related thereto, are necessary 
for the protection of investors and persons 
facilitating transactions by and acting on behalf of 
investors. 


(B) Inefficient procedures for clearance and 
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settlement impose unnecessary costs on investors 
and persons facilitating transactions by and acting 
on behalf of investors. 


(C) New data processing and communications 
techniques create the opportunity for more efficient, 
effective, and safe procedures for clearance and 
settlement. 


(D) The linking of all clearance and settlement 
facilities and the development of uniform standards 
and procedures for clearance and settlement will 
reduce unnecessary costs and increase the 
protection of investors and persons facilitating 
transactions by and acting on behalf of investors. 


Paragraph 17A(a)(2) of the Act directs the 
Commission to “use its authority under this title to 
facilitate the establishment of a national system for 
the prompt and accurate clearance and settlement 
of transactions in securities ... .” Paragraph 


.17A(a)(2) of the Act also directs the Commission, in 


carrying out its responsibilities under Section 17A, 
to have: 


due regard for the public interest, the 
protection of investors, the safeguarding of 
securities and funds, and maintenance of fair 
competition among brokers and dealers, 
clearing agencies, and transfer agents... . 


Subsection 17A(b) of the Act makes it unlawful for a 
clearing agency to perform the functions of a 
clearing agency with respect to any security (other 
than an exempted security) unless the clearing 
agency has been registered with the Commission. 


In the exercise of its authority under Section 17A of 
the Act, on November 3, 1975, the Commission 
adopted Section 240.17Ab2-1 and related Form CA- 
1 for the registration of clearing agencies. Although 





‘Securities Exchange Act Release No. 34-15890 
(May 23, 1976), 44 FR 31337 (May 31, 1979). 


Securities Exchange Act Release No. 34-16294 
(October 24, 1979). 


3The Commission previously has instituted 
proceedings to determine whether the registrations 
of the other 12 clearing agencies temporarily 
registered under Rule 17Ab2-1 should be granted or 
denied. 
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paragraph 17A(b)(3) of the Act requires the 
Commission to make a number of determinations 
with respect to the applicant’s operations, 


Capabilities and rules* before granting registration, 
paragraph (c)(1) of Section 240.17Ab2-1 provides 
that, if requested by an applicant for registration as a 
clearing agency, the Commission may register the 
applicant for eighteen months without making all the 
determinations called for by Subparagraphs (A)-(I). 


In the case of a clearing agency registered in 
accordance with paragraph (c)(1) of Section 
240.17Ab2-1, the Commission is required, not latér 
than nine months from the date such registration is 
made effective, either to grant registration in 
accordance with subsection 17A(b) and paragraph 
19(a)(1) of the Act, without exempting the registrant 
from the requirements of one or more of the 
subparagraphs (A)-(1) determinations, or to institute 





‘The determinations are set forth in subparagraphs 
(A) through (I) of paragraph 17A(b)(3) of the Act. 
Paragraph 17A(b)(3) provides: 


A clearing agency shall not be registered unless the 
Commission determines that — 


(A) Such clearing agency is so organized and has the 
capacity to be able to facilitate the prompt and 
accurate clearance and settlement of securities 
transactions for which it is responsible, to safeguard 
securities and funds in its custody or control or for 
which it is responsible, to comply with the provisions 
of this title and the rules and regulations thereunder, 
to enforce (subject to any rule or order of the 
Commission pursuant to Section 17(d) or 19(g)(2) of 
this title) compliance by its participants with the 
rules of the clearing agency, and to carry out the 
purposes of this section. 


(B) Subject to the provisions of paragraph (4) of this 
subsection, the rules of the clearing agency provide 
that any (i) registered broker or dealer, (ii) other 
registered clearing agency, (iii) registered 
investment company, (iv) bank, (v) insurance 
company, or (vi) other person or class of persons as 
the Commission, by rule, may from time to time 
designate as appropriate to the development of a 
national system for the prompt and accurate 
clearance and settlement of securities transactions 
may become a participant in such clearing agency. 


(C) The rules of the clearing agency assure a fair 
representation of its shareholders (or members) and 
participants in the selection of its directors and 
administration of its affairs. (The Commission may 
determine that the representation of participants is 
fair if they are afforded a reasonable opportunity to 
acquire voting stock of the clearing agency, directly 
or indirectly, in reasonable proportion to their use of 
such clearing agency.) 
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(D) The rules of the clearing agency provide for the 
equitable allocation of reasonable dues, fees, and 
other charges among its participants. 


(E) The rules of the clearing agency do not impose 
any schedule of prices, or fix rates or other fees, for 
services rendered by its participants. 


(F) The rules of the clearing agency are designed to 
promote the prompt and accurate clearance and 
settlement of securities transactions, to assure the 
safeguarding of securities and funds which are inthe 
custody or control of the clearing agency or for which 
it is responsible, to foster cooperation and 
coordination with persons engaged in the clearance 
and settlement of securities transactions, to remove 
impediments to and perfect the mechanism of a 
national system for the prompt and accurate 
clearance and settlement of securities transactions, 
and, in general, to protect investors and the public 
interest; and are not designed to permit unfair 
discrimination in the admission of participants or 
among participants in the use of the clearing agency, 
or to regulate by virtue of any authority conferred by 
this title matters not related to the purposes of this 
section or the administration of the clearing agency. 


(G) The rules of the clearing agency provide that 
(subject to any rule or order of the Commission 
pursuant to Section 17(d) or 19(g)(2) of this title) its 
participants shall be appropriately disciplined for 
violation of any provision of the rules of the clearing 
agency by expulsion, suspension, limitation of 
activities, functions, and operations, fine, censure, 
or any other fitting sanction. 


(H) The rules of the clearing agency are in 
accordance with the provisions of paragraph (5) of 
this subsection, and, in general, provide a fair 
procedure with respect to the disciplining of 
participants, the denial of participation to any 
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proceedings in accordance with subparagraph 
19(a)(1)(B) of the Act to determine whether to grant 
or deny registration. 


Philadep applied for registration under paragraph 
(c)(1) of Section 240.17Ab2-1, thereby requesting 
that registration be granted while it was exempted, 
temporarily, from having to satisfy one or more of the 
requirements as to which the Commission is 
directed to make a determination pursuant to 
Subparagraphs (A)-(l). The Commission registered 
Philadep in accordance with paragraph (c)(1) of 
Section 240.17Ab2-1, upon the Commission’s 
findings: that Philadep was so organized and had the 
capacity to safeguard securities and funds in its 
custody or control or for which it was responsible; 
that Philadep’s rules did not impose any schedule of 
prices, or fix rates or other fees, for services 
rendered by participants; and that Philadep’s rules 
assured the safeguarding of securities or funds 
which were in Philadep’s custody or control or for 
which it was responsible. 


When this proceeding is concluded, the 
Commission, by order, will grant or deny registration 
as a Clearing agency to Philadep on the expiration of 
the registration previously granted to Philadep 
pursuant to subsection (c) of Section 240.17Ab2-1 
under the Act unless the Commission, for good 





Footnote 4 continued 


person seeking participation therein, and the 
prohibition or limitation by the clearing agency of 
any person with respect to access to services offered 
by the clearing agency. 


(1) The rules of the clearing agency do not impose 
any burden or competition not necessary or 
appropriate in furtherance of the purposes of this 
title. 


5In commenting, interested persons may wish to 
make reference to Securities Exchange Act Release 
No. 34-16900 (June 17, 1980) in which the 
Commission announced standards that the Division 
of Market Regulation will use in reviewing the 
organization, capacities and rules of all clearing 
agencies that are registered temporarily with the 
Commission and any clearing agencies that apply 
for registration in the future. 


772/SEC DOCKET 


cause, extends the time for conclusion of these 
proceedings and publishes its reasons for so doing 
or Philadep agrees to an extension of the time forthe 
conclusion of these proceedings. 


Issues and Grounds for Denial Under Consideration 


In deciding whether to grant or deny registration, the 
Commission must consider whether Philadep 
satisfies the requirements of Section 17A of the Act, 
including the determinations required by 
Subparagraphs (A)-(l). Of particular concern to the 
Commission in making its decision are whether 
Philadep’s organization and rules (i) are consistent 
with the establishment of a national system for the 
prompt and accurate clearance and settlement of 
transactions in securities; (ii) continue to provide for 
the protection of investors and the safeguarding of 
securities and funds in Philadep’s custody or 
control; and (iii) will enable it to reduce unnecessary 
costs and establish efficient, effective and safe 
procedures for clearance and settlement by taking 
advantage of new communications and data 
processing techniques. 


The Commission would like to receive comments 
from interested persons on the appropriateness of 
registering Philadep, with particular reference tothe 
compliance of its organization and rules with the 
objectives of the Act described above, including the 
determinations called for by Subparagraphs (A)-(1).° 


All interested persons are invited to submit written 
data, views and arguments concerning the foregoing 
application within 90 days from the date of 
publication of this notice in the Federal Register. 
Such written data, views and arguments will be 
considered by ,the Commission in determining 
whether registration should be granted or denied in 
accordance with Sections 17A(b) and 19(a)(1)(B) of 
the Act and paragraph (c)(2) of Section 240.17Ab2- 
1 thereunder. Persons desiring to make written 
submissions should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. 600-19. 


Copies of the applications and all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20006. 


For further information contact Michael J. Simon, 
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Division of Market Regulation, 500 North Capitol 
Street, Washington, D.C. 20549, (202) 272-2908. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16999/July 23, 1980 


A notice has been issued giving interested persons 
until August 13, 1980 to comment on the application 
of the Pacific Stock Exchange, Incorporated for 
unlisted trading privileges in the common stock ($1 
par value) of WHITE CONSOLIDATED INDUSTRIES, 
INC.. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17000/July 23, 1980 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, NW 

Washington, DC 20006 


(File No. SR-NASD-80-8) 
ORDER APPROVING PROPOSED RULE CHANGE 


On May 21, 1980, the National Association of 
Securities Dealers, inc. (the “Association”) filed with 
the Commission, pursuant to Section 19(b)(1) ofthe 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change to revise Schedule 
D under Section XVI of the Association’s By-Laws 
regarding qualification of securities for inclusion in 
NASDAQ. In particular, the proposed rule change 
would require that a security which has been 
terminated from the NASDAQ system be required, 
prior to reinclusion, to comply with the requirements 
of a security which has never been authorized. In 
addition, the proposal would clarify procedures to be 
followed in NASDAQ qualification matters, including 
aggrievement proceedings. 
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Notice of the proposed rule change together with its 
terms of substance was given by publication of a 
Commission Release (Securities Exchange Act 
Release No. 34-16842, May 23, 1980) and by 
publication in the Federal Register (45 FR 37790, 
June 4, 1980). No comments were received. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered national securities 
associations, and in particular, the requirements of 
Section 15A and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17001/July 23, 1980 


In the Matter of 


MUNICIPAL SECURITIES. RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB-80-5) 
ORDER APPROVING PROPOSED RULE CHANGE 


On April 25, 1980, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the “Act’”) and Rule 19b-4 thereunder, 
copies of a proposed rule change to modify the 
reclamation provisions of MSRB rule G-12, 
applicable among other things, that reclamation 
may be made by either party, within 18 months of the 
delivery date, if there is either an irregularity in 
delivery or a refusal to transfer or deregister by a 
transfer agent due to lack of certain specified 
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documentation. The proposed rule change would 
expand the circumstances under which reclamation 
within 18 months would be permitted to include 
situations where descriptive information 
concerning a security, as contained in the 
confirmation, was inaccurate either because 
required information was omitted or erroneously 
noted, or because information not required by rule 
G-12, but material to the transaction, was 
erronecusly noted. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16786 (May 5, 
1980)) and by publication in the Federal Register 
(45 FR 31565 (1980)). No comments with respect to 
the proposed rule charge have been received by the 
Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereundr 
applicable to the MSRB, and in particular, the 
requirements of Section 15B, and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17002/July 24, 1980 


The Commission today determined to issue the 
followng statements by Sanford Noll, Carl Ablon, 
Sidney Stoneman, A-D-R Charitable Foundation and 
Trust, S. Darwin Noll, and Arthur Berkowitz. The 
statements were submitted to the Commission 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934! in connection with an investigation by 
the Commission’s Division of Enforcement relating 
to certain transactions inthe common stock of Curtis 
Noll Corporation. Included in the statements are 
certain factual assertions regarding the transactions 
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under inquiry and certain representations, including 
to pay profits made by certain of the above named 
individuals or charitable foundations related to them 
from certain transactions in the common stock of 
Curtis Noll Corporation to persons on the other sides 
of such transactions. 


George A. Fitzsimmons, Secretary 

U.S. Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Re: In the Matter of Trading in the Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by Sanford B. Noll 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934. This statement is made in connection 
with an investigation by the Division of Enforcement 
into certain transactions in the common stock of 
Curtis Noll Corporation (“Curtis Noll”), a distributor 
of automotive replacement parts and industrial 
maintenance products. 


My purposes in addressing this statement to the 
Commission are twofold: (1) to inform the 
Commission concerning the circumstances under 
which | discussed, in late September 1977, certain 
material non-public information regarding Curtis 
Noll with certain individuals; and (2) to assure the 
Commission that | will endeavor to be acutely aware 
of statutory provisions and rules which have been 
brought to my attention by this matter pertaining to 
the use of material information in connection with 
securities transactions. 


In August and September, 1977, | was Chairman of 
the Board and Chief Executive Officer of Curtis Noll, 
a company incorporated in Delaware, with its 
principal executive offices in Cleveland, Ohio. Curtis 





‘Section 21(a) of the Securities Exchange Act of 
1934 provides, in part, that: 


“The Commission may, in its discretion. . .require or 
permit any person to file with it a statement in 
writing, under oath or otherwise as the Commission 


shall determine, as to all the facts and 
circumstances concerning the matter to be 
investigated.” 
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Noll’s common stock was publicly traded on the New 
York Stock Exchange. Members of my family, which 
founded Curtis Noll, and | owned approximately 
320,000 shares or 14 percent of Curtis Noll’s 
outstanding common stock. 


In late August 1977, | was approached by a 
brokerage firm acting on behalf of Congoleum 
Corporation (‘‘Congoleum’”’), whose principal 
executive offices are located in Milwaukee, 
Wisconsin, concerning the possible acquisition of 
Curtis Noll by Congoleum. On August 29, 1977, 
Congoleum’s Deputy Chairman, Byron Radaker, and 
its President, Eddy Nicholson, and | met in 
Cleveland. At that time, we discussed mutual 
business philosophies and | was informed that Curtis 
Noll met Congoleum’s financial 
acquisition candidates. However, no agreement was 
even tentatively reached at this time between Curtis 
Noll and Congoleum concerning the potential 
acquisition of Curtis Noll by Congoleum. 


In early September 1977, the investment banking 
firm representing Congoleum again contacted me to 
arrange for the continuation of the earlier acquisition 
discussions. Meetings were arranged in Cleveland 
between myself and other officers of Curtis Noll and 


Messrs. Radaker and Nicholson on September 14, 
15, and 16, 1977. 


During the evening of September 14, 1977, | met 
with Messrs. Radaker and Nicholson and continued 
the earlier discussions that had begun on August 29. 
In the morning of September 15, 1977, other senior 
officers of Curtis Noll and | met with representatives 
of Congoleum. During the afternoon of September 
15, Manny Schor, Curtis Noll’s President, and | took 
Messrs. Radaker and Nicholson on a tour of Curtis 
Noll’s facilities in the Cleveland area. During the 
week of the visits by Congoleum’s representatives to 
Curtis Noll, |! warned members of Curtis Noll’s senior 
management, who had been informed of the Curtis 
Noll-Congoleum discussions, that they should not 
divulge such information to others. | also told them 
that they should not effect any transactions in Curtis 
Noll’s securities. 


During the evening of September 15, 1977, Messrs. 
Radaker and Nicholson and | met at my residence in 
the Cleveland area to continue the discussions 
regarding the acquisition of Curtis Noll by 
Congoleum. During this meeting, which lasted for 
approximately 3 hours, | was informed that 
Congoleum was willing to acquire Curtis Noll in a 
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cash transaction; that Congoleum probably would 
sell certain units of Curtis Noll in the event of an 
acquisition; and that Congoleum was desirous of 
retaining Curtis Noll’s top management, including 
myself, in the event of an acquisition. After further 
negotiations concerning price, | concluded that 
Congoleum would not offer more than approximately 
$25 per share for Curtis Noll common stock. 
Thereafter, in response to Congoleum’s inquiry 
concerning a possible acquisition, | advised the 
Congoleum representatives that if Congoleum made 
an offer at a reasonable price, | would feel obligated 
to take the matter to Curtis Noll’s Board of Directors 
even though | had not yet made up my.mind to sell 
‘my stock. The representatives of Congoleum then 
returned to Milwaukee. 


criteria for | 


During the morning of Friday, September 16, 1977, | 
was called by Mr. Nicholson who asked that the 
Curtis Noll Board of Directors meeting, scheduled 
for September 30, be advanced to September 26, at 
which time Congoleum would present a proposal to 
Curtis Noll’s directors. | responded that | would poll 
Curtis Noll’s directors to see if they would agree to 
Congoleum’s request and inform Congoleum of their 
decision later in the day. The specific price that 
Congoleum would offer Curtis Noll was not 
discussed during this conversation. | then 
immediately contacted the members of Curtis Noll’s 
Board of Directors, told them that Congoleum was 
going to submit a proposal in the $25 range for each 
share of Curtis Noll common stock, informed them 
of Congoleum’s request to reschedule the Board of 
Directors meeting and inquired whether they would 
agree to advance the September 30 board meeting 
to September 26. | finished canvassing Curtis Noll’s 
directors by the early afternoon of September 16, 
and they agreed to advance the date of Curtis Noll’s 
Board of Director’s meeting as requested. At that 
time, | concluded in my own mind that a majority of 
the directors were favorably inclined towards an 
offer of approximately $25 per share, depending on 
the final form of the offer and any contingencies that 
might be placed on the offer. The Board meeting was 
rescheduled for September 26. | informed 
Congoleum of this fact in the afternoon of September 
16, 1977. 


Over the course of the weekend of September 17-18, 
1977, | sought advice concerning the possible sale 
of Curtis Noll from S. Darwin Noll, who is my brother, 
Carl Ablon and Sidney Stoneman. Each of these men 
are long time and close personal and business 
acquaintances of mine, and | discussed the possible 
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sale in an effort to obtain their counsel with respect 
to the pros and cons of the proposed transaction, 
including the nature of the transaction and the price. 


| believed | discussed the matter with Darwin Noll at 
dinner on either Friday or Saturday evening, 
September 16 or 17. Darwin Noll’s wife, Evelyn, was 
present during our discussion, and may have 
overheard the conversation. | believe | discussed the 
possible sale with Carl Ablon on Saturday while 
playing golf, and | discussed it with Sidney 
Stoneman in a long distance telephone conversation 
either Saturday evening or sometime Sunday. 


| do not recall that | mentioned the name of the 
possible purchaser to any of these men during the 
course of my discussions with them. 


| subsequently learned that Carl Ablon, and Darwin 
Noll and his wife, purchased shares of Curtis Noll 
common stock on Monday, September 19, 1977. | 
did not know of these purchases at the time they 
were made, nor was | advised by any of them that 
they were going to make such purchases. 


On September 19, 1977, the New York Stock 
Exchange contacted Curtis Noll and inquired ifthere 
were any corporate developments that would 
account for the activity in Curtis Noll’s common 
stock. The volume of trading in Curtis Noll common 
stock was up substantially compared to the 
preceding trading day, and the price was up between 
one and two points. 


| immediately called Mr. Nicholson at Congoleum to 
inquire as to whether he knew of any reason for this 
increased activity. Shortly thereafter we jointly 
agreed that a meeting should be held to determine 
whether a press release concerning the 
negotiations should be issued. 


As a result we met in Cleveland later that afternoon 
and after further negotiations, Congoleum and 
Curtis Noll issued a joint press release, after the 
close of trading on September 19, 1977, stating that 
negotiations between Curtis Noll and Congoleum 
had reached a point at which Congoleum was 
prepared to offer Curtis Noll approximately $25 per 
share, subject to certain customary conditions. 


To the best of my knowledge, there had been no 
information disseminated to the public concerning 
the Curtis Noll-Congoleum discussions prior to the 
purchases of Curtis Noll common stock described 
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above. 


On October 11, 1977, Congoleum began its 
successful tender offer for all of Curtis Noll’s 
common stock at $25 per share. Curtis Noll is nowa 
wholly-owned subsidiary of Congoleum. 


In connection with any future transactions by me in 
any securities, | will endeavor to be acutely aware of 
statutory provisions and rules brought to my 
attention by my counsel in this matter pertaining to 
the conveyance and use of material, non-public 
information. 


Respectfully submitted, 
Sanford B. Noll 


George A. Fitzsimmons, Secretary 

U.S. Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Re: In the Matter of Trading inthe Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by Carl Ablon pursuant 
to Section 21(a) of the Securities Exchange Act of 
1934. This statement is made in connection with an 
investigation by the Division of Enfcrcement into 
certain transactions in the common stock of Curtis 
Noll Corporation (“Curtis Noll”), a distributor of 
automotive replacement parts and _ industrial 
maintenance products. 


My purposes in addressing this statement to the 
Commission are threefold: (1) to inform the 
Commission concerning the circumstances under 
which | purchased and sold common stock of Curtis 
Noll in late 1977; (2) to confirm to the Commission 
that | will return the profits made by me in such 
transactions to the sellers of the Curtis Noll stock 
that | purchased; and (3) to assure the Commission 
that any future transactions that | might effect in the 
securities of any company will be accomplished so 
as not to involve the improper use of material, non- 
public information. 


During the afternoon of Saturday, September 17, 
1977, while on a golf course, Sanford Noll, a close 
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personal friend and confidant, disclosed to me that 
discussions concerning a possible acquisition were 
taking place between Curtis Noll and Congoleum 
Corporation. | also had been informed by Sanford 
Noll of earlier acquisition approaches to Curtis Noll 
by other companies but these earlier approaches 
had never resulted in any offer of purchase being 
made. | had ascertained from these earlier 
approaches that Sanford Noll would not sell his stock 
in Curtis Noll for less than $25-26 per share. | had 
traded in Curtis Noll securities and debentures on 
and off since 1967. 


In our discussion on Saturday, September 17, 1977, 
| was told by Sanford Noll that he wanted cash 
instead of stock for his shares of Curtis Noll common 
stock. | asked him what he could get for his shares of 
Curtis Noll common stock. Sanford Noll responded, 
“I told you what my price is”. From this | concluded 
that it was approximately $26 per share and that 
Sanford Noll would recommend the sale to his Board 
of Directors if an offer in that price range was 
forthcoming. | regarded the information which | 
received from Sanford Noll concerning the Curtis 
Noll-Congoleum discussions as information which | 
should not be discussing generally with third 
persons, and | did not discuss this information with 
any other persons. Although | was aware, based 
upon my past experience as a member of the board 
of directors and as an officer of several publicly held 
and privately held companies, that a director or 
officer should not use non-public information to his 
benefit, | was not an officer or director of Curtis Noll, | 
did not consider myself an insider, and | did not 
realize that | was in violation of any laws. 


On Monday, September 19, 1977, the first business 
day following my receipt of information from Sanford 
Noll regarding the pending offer by Congoleum for 
Curtis Noll, | purchased 2,000 shares of Curtis Noll’s 
common stock. | subsequently tendered these 
shares at $25 per share in the Congoleum tender 
offer for Curtis Noll common stock, which began on 
October 11, 1977. | realized a profit of $11,258.41 in 
these transactions. 


At the time that | purchased these securities, | did 
not believe that there was information available to 
the public regarding the Curtis Noll-Congoleum 
negotiations. 


| have not previously been involved in any prior 
investigation conducted by the Commission. During 
my career | have held a number of positions in 
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corporations and in civic and _ philanthropic 
institutions. However, | am no longer engaged in any 
management position with any company having 
publicly held securities. 


| hereby represent that | will as promptly as feasible 
remit the profits from my purchases and sales of 
Curtis Noll common stock, discussed above, to the 
individuals and/or entities who sold the Curtis Noll 
securities which | purchased on September 19, 
1977. 


| also represent to the Commission that, for a period 
of two years following the Commission’s publication 
of this statement, upon request, | will provide the 
Commission’s staff with access to information with 
respect to any and all transactions to which | ama 
party in securities registered with the Commission 
pursuant to Section 12 of the Securities Exchange 
Act of 1934 or of issuers filing reports with the 
Commission pursuant to Section 13(a) or required to 
do so pursuant to Section 15(d) of the Securities 
Exchange Act of 1934. 


Further, in connection with any future transactions 
in any securities, | represent that | will be acutely 
aware of statutory provisions and rules pertaining to 
the conveyance and improper use of material, non- 
public information. 


Respectfully submitted, 
Carl Ablon 


George A. Fitzsimmons, Secretary 

U.S. Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Re: In the Matter of Trading in the Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by S. Sidney Stoneman 
on behalf of the Anne and David Stoneman 
Charitable Foundation pursuant to Section 21(a) of 
the Securities Exchange Act of 1934 in connection 
with an investigation by the Division of Enforcement 
into certain transactions in the common stock of 
Curtis Noll Corporation (“Curtis Noll”), a distributor 
of automotive replacement parts and industrial 
maintenance products. 


My purposes in addressing this statement to the 
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Commission are threefold: (1) to inform the 
Commission concerning the circumstances under 
which the Anne and David Stoneman Charitable 
Foundation, a nonprofit charitable institution, made 
certain purchases and sales of Curtis Noll common 
stock in September 1977: (2) to confirm to the 
Commission that the profits made as aresult of such 
transactions will be turned over to the appropriate 
sellers; and (3) to assure the Commission that | will 
endeavor to be acutely aware of statutory provisions 
and rules brought to my knowledge by this matter 
pertaining to the use of material information in 
connection with securities transactions. 

On Saturday, September 17, 1977, Sanford Noll 
called at my home and informed me of discussions 
Curtis Noll was having with an unidentified company 
for that company’s acquisition of Curtis Noll. | ama 
| friend of Sanford Noll and he asked my 
advice with respect to an offer which he said had 
been made for the company at $25 per share. 
Sanford Noll and | discussed the merits of the 
roposal and alternative forms of consideration. 


persona! Tr 


old him that | did not think the price being offered 
ciently high and that | did not consider the 
proposal to be very exciting. Sanford Noll thanked 
me and told me that he would think over the advice | 


had given him. At the time of the conversation | was 


NAS SLITT 
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ot aware that any public announcement had been 
jade with respect to the matter. 


anford Noll had once mentioned to me in about 
rch or April, 1976 that a brokerage firm had 
ached him to discuss the sale of Curtis Noll. He 
had also indicated to me that he would probably sell 
his interest in Curtis Noll when the Company 
reached a certain point and when he had attained 
such goals as he wished. In my telephone 
conversation of September 17, 1977, | inferred that 
Sanford Noll thought he might have reached those 
goals, but | did not know what he would decide to do 
with respect to the offer. 


The first business day following my telephone 
conversation with Sanford Noll, | ordered 1,000 
Shares of Curtis Noll common stock on behalf of the 
Anne and David Stoneman Charitable Foundation, 
Inc. to add to the 1,000 shares which the Foundation 
had previously purchased in 1976. Shortly 
thereafter, my broker advised me that the 1,000 
shares had been purchased and that the price of the 
stock had declined. | then ordered an additional 
1,000 shares on behalf of the Foundation. My broker 
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called again and indicated that the price had 
dropped further, and | ordered an additional 1,000 
shares of Curtis Noll common stock for the 
Foundation. The stock was subsequently tendered 
by the Foundation to Congoleum in its tender offer 
for Curtis Noll at $25 per share, giving the 
Foundation a profit of $16,828.13 with respect tothe 
3,000 shares of Curtis Noll it purchased that day. 


| am a director of General Cinema Corporation and 
on Monday, September 19, 1977, after the 
Foundation had purchased shares of Curtis Noll 
common stock, | telephoned Richard Smnith, 
Chairman of the Board of Directors of General 
Cinema, to discuss certain matters relating to a 
recently held Board of Directors’ meeting of General 
Cinema. In the course of our telephone 
conversation, | mentioned to Mr. Smith that the 
Foundation had purchased Curtis Noll common 
stock and that in my view the prospects of Curtis Noll 
were good. | knew that Mr. Smith was somewhat 
familiar with Curtis Noll because in June 1976, 
General Cinema had considered the possibility of 
making an investment in the auto-parts industry and 
had received a report on certain companies in that 
field. The Board of Directors had discussed the 
matter and | had mentioned to Mr. Smith that | was 
familiar with Curtis Noll through my friend, Sanford 
Noll. 


| subsequently learned that Richard Smith 
purchased 3,500 shares of Curtis Noll common 
stock on September 19, 1977 for the A-D-R 
Charitable Foundation and Trust, a non-profit 
institution, and tendered such shares to Congoleum 
during its acquisition of Curtis Noll. 


| am 68 years old and for more than the past 20 years 
have been primarily occupied with philanthropic 
activities in the greater Boston area. | have never 
before been involved in any investigation by the 
Securities and Exchange Commission or by any 
other governmental agency or commission and | 
realize no personal profit as a result of the 
Foundation’s transactions in Curtis Noll securities. 


| will take all appropriate steps so that, as promptly 
as feasible, the profits from the Foundation’s 
purchases and sales of Curtis Noll common stock, 
discussed above, will be turned over to the sellers 
who sold the securities which the Foundation 
purchased on September 19, 1977. 


For a period of two years following the Commission’s 
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publication of this statement, upon request, the 
Anne and David Stoneman Charitable Foundation 
and | will provide the Commission's staff with access 
to information with respect to any and all 
transactions to which we are a party in securities 
registered with the Commission pursuant to Section 
12 of the Securities Exchange Act of 1934 or of 
issuers filing reports with the Commission pursuant 
to Section 13(a) or required to do so pursuant to 
Section 15(d) of the Securities Act of 1934. 


In connection with any future transactions in any 
securities, | will endeavor to be acutely aware of 
statutory provisions and rules brought to my 
knowledge by this matter pertaining to the 
conveyance and use of material, non-public 
information. 


Yours very truly, 
S. Sidney Stoneman 


George A. Fitzsimmons, Secretary 

U.S. Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Re: In the Matter of Trading in the Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by the A-D-R Charitable 
Foundation and Trust (hereinafter the “Trust’), 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934, in connection with an investigation by 
the Division of Enforcement into certain transactions 
in the common stock of Curtis Noll Corporation 
(hereinafter “Curtis Noll’), a distributor of 
automotive replacement parts and industrial 
maintenance products. 


The Trust’s purposes in addressing the statement to 
the Commission are threefold: 


(1) To inform the Commission concerning the 
circumstances under which the Trust made certain 
purchases and sales of the common stock of Curtis 
Noll in September 1977; 


(2) To confirm to the Commission that the profits 
made by the Trust as a result of such transactions 
will be turned over to the appropriate sellers; and 


(3) To assure the Commission that the Trust will 
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endeavor to be accutely aware of statutory 
provisions and rules brought to its knowledge by this 
matter pertaining to the use of material information 
in connection with securities transactions. 


The Trust is a trust whose income beneficiaries are 
charities exempt from taxation under Section 
501(c)(3) of the Internal Revenue Code of 1954. 
Although he is not a trustee, Mr. Richard Smith often 
gives investment advice to the Trust. On Monday, 
September 19, 1977, upon Mr. Smith’s advice, the 
Trust purchased 3,500 shares of Curtis Noll 
common stock. In October, 1977, these shares were 
tendered to Congoleum Corporation in accordance 
with a tender offer. The Trust made a profit of 
$20,500 as a result of these transactions in Curtis 
Noll common stock. 


Mr. Smith and Mr. Sidney Stoneman are both 
members of the Board of Directors of General 
Cinema Corporation. On Monday, September 19, 
1977, they had a telephone conversation in which 
they discussed matters which had been raised at a 
Board meeting on Friday, September 16, 1977. 
During the course of that telephone conversation, 
Mr. Stoneman told Mr. Smith that recently Mr. 
Stoneman had purchased some shares of Curtis Noll 
common stock, that he considered it an excellent 
investment and that he recommended it to Mr. 
Smith. Mr. Stoneman told Mr. Smith that Curtis Noll 
was doing well, that it was in a good industry, that Mr. 
Stoneman had confidence in it and that Mr. 
Stoneman was knowledgeable about Curtis Noll. Mr. 
Stoneman indicated that there was a future 
possibility that Curtis Noll might be a candidate for a 
takeover but he gave no indication of any potential 
acquiring company, acquisition price or acquisition 
date. Mr. Smith asked no questions regarding a 
potential takeover but knew that Mr. Stoneman was 
acquainted with a Mr. Sanford Noll and that Mr. 
Stoneman was familiar with Curtis Noll. Mr. Smith 
was somewhat familiar with Curtis Noll because in 
June, 1976, General Cinema Corporation had 
considered the possibility of making an investment 
in the auto parts industry and had received a report 
on certain companies in that field including Curtis 
Noll. 


The Trust will take all appropriate steps so that, as 
promptly as is feasible, the profits of the Trust’s 
purchase and sale of Curtis Noll common stock, 
discussed above, will be turned over to the sellers 
who sold securities which the Trust purchased on 
September 19, 1977. 
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The Trust also represents to the Commission that the 
Trust and Mr. Smith, for a period of two years 
following the Commission's publication of this 
statement, upon request, will provide the 
Commission’s staff with access to information with 
respect to any and all transactions to which they are 
party in securities registered with the Commission 
pursuant to Section 12 of the Securities Exchange 
Act of 1934 or of issuers filing reports with the 
Commission pursuant to Section 13(a) or required to 
do so pursuant to Section 15(d) of the Securities 
Exchange Act of 1934. 


In connection with any future transactions in any 
securities, the Trust will endeavor to be acutely 
aware of the statutory provisions and rules brought 
to its knowledge by this matter pertaining to the 
conveyance and use of material, non-public 
information. 


Respectfully submitted, 
A-D-R Charitable Foundation 
and Trust 


By: 





, Trustee 


George A. Fitzsimmons, Secretary 

U.S. Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 


Re: In the Matter of Trading in the Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by S. Darwin Noll 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934. This statement is made in connection 
with an investigation by tne Division of Enforcement 
into certain transactions in the common stock of 
Curtis Noll Corporation (“Curtis Noll”), a distributor 
of automotive replacement parts and industrial 
maintenance products. 


My purposes in addressing this statement to the 
Commission are threefold: (1) to inform the 
Commission concerning the circumstances under 
which my wife and | purchased and sold common 
stock of Curtis Noll in September 1977; (2) without 
admitting any liability in the premises, to confirm to 
the Commission that | had paid over tothe sellers the 
profits made as a result of such transactions; and (3) 
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to assure the Commission that my _ future 
transactions in securities will be carried out in a 
manner that is in conformity with all legal 
requirements. 


On Friday, September 16 or Saturday, September 
17, 1977 Sanford Noll, my brother, informed me ata 
restaurant in a suburb of Cleveland at which he, my 
wife and | were present that Sanford Noll was 
considering the possible acquisition of Curtis Noll by 
another company or companies. He normally did not 
seek my opinion on financial matters relating to 
Curtis Noll. 


During the discussion, | was told by Sanford Noll that 
he was considering selling his interest in Curtis Noll 
for cash. | believe that my brother told me that 
several members of the Board of Directors would 
favor a sale and that he had spoken to more than one 
company. | was informed by Sanford Noll that he was 
considering selling his interest in Curtis Noll 
because of his recent health problems and for estate 
planning purposes. | am the co-trustee of our 
father’s estate, which holds shares of Curtis Noll 
common stock, and am involved in Sanford Noll’s 
estate planning. Even though my wife was present 
throughout this conversation, she did not participate 
in it. 


Sanford Noll, requested my advice to whether he 
should agree to any such sale and | advised him not 
to sell for a number of reasons. | did not believe that 
he would sell at that time, simply because he had 
been talking about “selling out” for years. Each time 
we had discussed such a possibility, | had told my 
brother not to sell. Although | did not believe that any 
sale would take place at the time of our September 
1977 dinner conversation, | did assume that Curtis 
Noll would probably be acquired in the foreseeable 
future and for good reason—it was a well managed 
company. 


For a considerable period of time prior to September 
1977, | have maintained a securities investment 
account with a friend of mine, Ralph Adler, who 
resides in New York City. 


On Monday, September 19, 1977, Mr. Adler and | 
discussed investments by telephone and in 
response to a question from him as to my opinion of 
suitable investments for our account, | replied that 
Curtis Noll appeared to be a good investment. Later 
that day, Mr. Adler caused the purchase of 1,900 
shares of Curtis Noll common stock for our joint 
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account (950 shares each). Without my knowledge, 
my wife also purchased 100 shares of Curtis Noll 
common stock on September 19, 1977. 


At the time of these purchases of Curtis Noll 
common stock on September 19, 1977, and until 
September 20, 1977, there had been to my 
knowledge no dissemination to the public of any 
information concerning the Curtis Noll-Congoleum 
Corporation discussions or any other discussions 
that Curtis Noll was having with other companies. 


| first learned of Congoleum’s proposal when a 
stockbroker called me with the news on Tuesday, 
September 20, 1977. Had | known that such a 
possible sale was so imminent, | would not have 
purchased the 950 shares referred to above. Indeed, 
| was, upon learning of the proposal, embarrassed 
for both my brother and myself. In fact, | called Ralph 
Adler and asked him to sell my shares in the market, 
rather than to hold them and ultimately tender them 
to Congoleum for $25 per share in cash. Shortly 
thereafter, Mr. Adler liquidated our position at a sale 
price of $23.25 per share, resulting in a profit of 
$4,790 to each of Mr. Adler and me. My wife sold her 
100 shares to Congoleum in mid-October 1977 for 
$2,500, resulting in a profit to her of $490.72. | have 
discussed all of the foregoing with my wife and Mr. 
Adler and we have paid to the sellers of the shares 
which we acquired the profits referred to above as 
part of the resolution of the matter. 


| also represent to the Commission that, for a period 
of two years following the Commission's publication 
of this statement, upon request, | will provide the 
Commission's staff with access to information with 
respect to any and all transactions to which | ama 
party in securities registered with the Commission 
pursuant to Section 12 of the Securities Exchange 
Act of 1934 or of issuers filing reports with the 
Commission pursuant to Section 13(a) or required to 
do so pursuant to Section 15(d) of the Securities 
Exchange Act of 1934. 


Finally, in connection with any future transactions in 
any securities, | represent that | will be acutely aware 
of statutory provisions and rules pertaining to the 
conveyance and use of material, non-public 
information. 


Respectfully submitted, 
S. Darwin Noll 


George A. Fitzsimmons, Secretary 


Volume 20, No. 11, August 5, 1980 


U.S. Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 ‘ 


Re: In the Matter of Trading in the Securities of Curtis 
Noll Corporation 


Dear Mr. Fitzsimmons: 


This statement is submitted by Arthur Berkowitz 
pursuant to Section 21(a) of the Securities Exchange 
Act of 1934. This statement is made in connection 
with an investigation by the Division of Enforcement 
into certain transactions in the common stock of 
Curtis Noll Corporation (“Curtis Noll”), a distributor 
of automotive replacement parts and industrial 
maintenance products. 


My purposes in addressing this statement to the 
Commission are threefold: (1) to inform the 
Commission concerning the circumstances under 
which | purchased and sold common stock of Curtis 
Noll in late 1977; (2) to confirm to the Commission 
that | will disgorge the profits made in such 
transactions; and (3) to assure the Commission that 
| will not effect future transactions in the securities of 
any company ina manner that might be construed to 
involve the improper conveyance or use of material, 
non-public information. 


Sometime during the weekend of September 17-18, 
1977, my wife talked by telephone to a relative, who 
is the wife of an officer of Curtis Noll. During this 


conversation, my wife was informed that the 
relative’s husband had said that a merger was being 
discussed between Curtis Noll and another 
company. 


During the morning of Monday, September 19, 
1977, 1 called my broker and asked him to purchase 
400 shares of Curtis Noll common stock for my 
account at whatever the market price of the stock 
was at that time. | purchased the stock because | 
thought that when a company is acquired in a 
merger, the price of its stock generally rises 
following the announcement. Based on what my wife 
had said, | thought that Curtis Noll would be 
acquired and that, by purchasing Curtis Noll stock 
before the public announcement and selling that 
stock after the public announcement, | could makea 
substantial profit. 


On September 19, 1977, | purchased 400 shares of 
Curtis Noll common stock. | subsequently sold those 
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securities in a tender offer for Curtis Noll which was 
announced after my purchases on or about 
September 20, 1977. At the time that | purchased 
the 400 shares of Curtis Noll common stock, to the 
best of my knowledge, no public announcement had 
been made regarding the possible acquisition of 
Curtis Noll by Congoleum Corporation or any other 
company. 


As a result of the transaction in Curtis Noll common 
stock described above, | made a profit of $2,561.26. 


| hereby represent that | will as promptly as feasible 
disgorge the profits from the purchases and sales of 
Curtis Noll common stock, discussed above, to the 
individuals and entities who sold the securities 
which | purchased on September 19, 1977. 


| also represent to the Commission that, for a period 
of two years following the Commission's publication 
of this statement, upon request, | will provide the 
Commission's staff with access to information with 
respect to any and all transactions to which | ama 
party in securities registered with the Commission 
pursuant to Section 12 of the Securities Exchange 
Act of 1934 or of issuers filing reports with the 
Commission pursuant to Section 13(a) or required to 
do so pursuant to Section 15(d) of the Securities 
Exchange Act of 1934. 


Finally, in connection with any future transactions in 
any securities, | represent that | will be acutely aware 
of statutory provisions and rules pertaining to the 
improper use of material, non-public information. 


Respectfully submitted, 
Arthur Berkowitz 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17003/July 24, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, INC. 


File No. SR-CBOE-79-12 
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The Chicago Board Options Exchange, Inc. (the 
“CBOE”) submitted on October 5, 1979, a proposed 
rule change under Rule 19b-4 to amend the rules of 
the CBOE to restrict the practice known as “free- 
riding” as it relates to options market-makers’ 
activities in common stock which underlie options 
traded by such persons. On December 5, 1979, it 
filed amendment number one to the proposal. On 
June 27, 1980, it submitted amendment number 
two intended to supersede the earlier submissions. 
These were all filed in conjunction with the Federal 
Reserve Board’s proposals to amend the provisions 
of Regulation T relating to specialists and the 
subsequent amendment of those provisions. 


Publication of the submission is expected to be 
made in the Federal Register during the week of July 
29, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-79-12. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17004/July 24, 1980 


The Commission determined today to issue the 
following statement by American Investment 
Company (“AIC”). The statement was submitted to 
the Commission pursuant to Section 21(a) of the 
Securities Exchange Act of 1934 in connection with 
a non-public investigation by the Commission 
concerning AIC’s disclosure of the adoption by its 
Board of Directors of certain amendments to the 
corporation’s By-laws in response to a threatened 
tender offer by LLC Corporation (“LLC”). In the 
statement AIC describes the circumstances under 
which it reached its decision concerning the timing 
and extent of disclosure of the by-law amendments 
and represents that it will take appropriate steps to 
assure that future disclosures in connection with 
LLC’s exchange offer or any other tender offer 
concerning AIC are timely and complete. 


Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 


Attention: George A. Fitzsimmons 


Re: American Investment Company 


Dear Mr. Fitzsimmons: 


The following statement is submitted to American 
Investment Company (“AIC”) pursuant to Section 
21(a) of the Securities Exchange Act of 1934, as 
amended (“Exchange Act”). This submission arises 
out of a non-public investigation by the Division of 
Enforcement of the Securities and Exchange 
Commission (“Commission”), concerning the 
timeliness of the public disclosure by AIC of the 
adoption by its Board of Directors of certain By-law 
Amendments in response to a threatened tender 
offer. 


The purpose of this submission is to inform the 
Commission of the circumstances under which AIC 
reached its decision concerning the timing and the 
extent of its public disclosure of the By-law 
Amendments. 


FACTS 
On or about May 13, 1980, LLC Corporation (“LLC”), 


a Delaware corporation, filed a Registration 
Statement on Form S-1 (“Registration Statement”) 
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with the Commission, respecting 3,300,000 shares 
of its common stock, $1.00 par value (“LLC Shares”), 
pursuant to the Securities Act of 1933, as amended. 
In the Registration Statement, LLC asserts that it 
intended to use the LLC Shares in a forthcoming 
tender offer in which it would seek to acquire control 
of AIC. LLC stated that it anticipated exchanging the 
LLC Shares, together with cash, for shares of the 
common stock of AIC, $1.00 par value (“AIC 
Common”), in an attempt to obtain fifty-four percent 
of the outstanding shares of AIC Common. As stated 
in the Registration Statement, the terms of the 
anticipated tender offer would provide that in 
addition to tendering their shares of AliC Common, 
the AIC shareholders would grant irrevocable 
proxies to designees of LLC so that LLC could, 
through the control of a majority of the shares of AIC 
Common prior to. the consummation of the tender 
offer, obtain control of AIC’s board of directors and 
then transfer AIC receivables to LLC in exchange for 
certain of LLC’s assets. 


Upon learning of the intent of LLC to initiate its 
tender offer, including the request for irrevocable 
proxies, the Executive Committee of the AIC Board of 
Directors convened a meeting on May 19, 1980 to 
consider possible courses of action to be undertaken 
in response to the anticipated tender offer. At that 
meeting, the Executive Committee adopted a 
resolution recommending to the full Board of 
Directors that they (i) oppose the exchange offer, (ii) 
authorize approximate litigation, (iii) demand LLC’s 
shareholders list, (iv) file documents and appear 
before regulatory bodies, (v) amend AIC’s by-laws 
and (vi) authorize the Executive Committee and 
management to take such actions as may be 
necessary to oppose the offer. 


On the afternoon of May 19, 1980, having 
considered the LLC exchange offer and the 
recommendations from the Executive Committee, 
the Board of Directors adopted two separate 
resolutions in opposition to the proposal. The first 
resolution authorized the Executive Committee and 
management to communicate the Board’s 
opposition to the exchange offer to AIC’s 
shareholders and to commence litigation and take 
other actions necessary to effectuate the Board’s 
resolution. 


The second resolution adopted by the Board 
amended AIC’s By-Laws as follows: 


(1) to provide that special meetings of stockholders 


SEC DOCKET/783 





may be called only by the President, or by the 
President or Secretary at the request in writing of a 
majority of the Board of Directors, and eliminating 
the provision permitting stockholders to call such 
meetings; 


(2) to reduce the maximum size of the Board from 25 
to 15 members (there are currently fourteen 
members); and 


(3) to provide specifically that the By-Laws may be 
amended by actions of the shareholders, provided 
any such stockholder-proposed amendment must 
be approved by a vote of not less than 80 percent of 
the stockholders entitled to vote. 


The purpose of the By-law Amendments was to 
make it more difficult for LLC to accomplish its plan 
to gain control of AIC. 


At the May 19, 1980 meeting, the directors 
considered whether and at what point disclosure of 
the adoption of the By-law Amendments would be 
required under the federal securities laws. 
Management of AIC represented to the Board that 
immediate disclosure was not required, that public 
disclosure would be made “in due course,” and 
could be made through the filing of a Current Report 
on Form 8-K within 10 days after the end of the 
month. By a vote of ten to three the AIC directors 
decided not to immediately disclose the 
information. 


On May 20, 1980, AIC issued a press release and 
filed with the Commission a Schedule 14D-9 
indicating or 'y that it intended to oppose the LLC 
tender offer and stating the reasons for its opposition 
to the offer. The press release specifically stated that 
the Board of Directors of AIC had authorized its 
management “to recommend to AIC stockholders 
that they reject the previously announced offer by 
LLC Corporation to acquire control of the 
Corporation.” However, neither the press release nor 
the Schedule 14D-9 disclosed the adoption of the 
three By-law Amendments described above. 


On May 20, 1980, the staff of the Commission 
(“Staff”) contacted AIC and inquired with regard to 
AIC’s intention to disclose information concerning 
the By-law Amendments. Upon being advised that 
the Staff believed that public disclosure of the By- 
law Amendments should be made, AIC promptly 
issued a news release on May 21, 1980 and 
thereafter set a letter to its shareholders disclosing 
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the By-law Amendments and other defensive 
measures taken to oppose the LLC offer, including 
the filing of an injunctive action against LLC charging 
violations of federal antitrust and securities laws. 


AIC filed an amendment to its Form 14D-9 on May 
27, 1980 respecting its By-law Amendments, which 
incorporated as an exhibit thereto the letter sent to 
shareholders. Subsequently, AIC filed a Current 
Report on Form 8-K on June 5, 1980, setting forth the 
adoption of the By-law Amendments by the Board of 
Directors and containing as an exhibit thereto a copy 
of the amended By-laws. 


The staff of the Commission has expressed its 
concern that before AIC was contacted by the staff of 
the Commission, AIC had rejected disclosure of the 
adoption of the By-law Amendments in its press 
release and May 20, 1980 Schedule 14D-9. The 
Staff's position is that disclosure of the adoption of 
the By-law Amendments was required by the tender 
offer provisions of the Exchange Act and rules 
promulgated thereunder at the time the Board first 
communicated its recommendation to the public. 


To resolve this matter, and in response to the Staff's 
concern that similar decisions with regard to the 
disclosure of defensive tactics taken in response to 
takeover attempts are not again made by AIC, AIC 
hereby represents that it will take appropriate steps 
to assure that future disclosures in connection with 
LLC’s exchange offer or any other tender offer 
concerning AIC will be timely and complete. 


Respectfully submitted, 
American Investment 
Company 


By /s/ Robert J. Brockmann 
Robert J. Brockmann 
President and Chief 
Executive Officer 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17005/July 24, 1980 


GNMA OPTIONS PROPOSAL 


ACTION: Extension of comment period and request 
for additional comments. 
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SUMMARY: The Commission has published notice 
of a proposed rule change submitted by the Chicago 
Board Options Exchange to amend its rules to 
provide for exchange trading of options on securities 
guaranteed by the Government National Mortgage 
Association. In view of certain significant and novel 
issues raised by the proposal, the Commission has 
determined to extend to September 1, 1980, the 
period for public comment and to solicit additional 
written submissions of data, views and comments 
from interested persons, particularly with respect to 
the issues discussed in this release. 


DATES: Comments should be 
September 1, 1980. 


received by 


ADDRESSES: Interested persons should submit 25 
copies of their views and comments to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549 and should refer to File No. SR-CBOE-80- 
7. All submissions will be made available for public 
inspection at the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: D. 


Michael Lefever, Esq., Office of Self-Regulatory 


Oversight, Division of Market Regulation, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549, (202) 272-2412. 


SUPPLMENTARY INFORMATION: Pursuant to 
Section 19(b)(2) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(2), (the “Act”) and Rule 19b- 
4 thereunder, the Chicago Board Options Exchange, 
Incorporated (“CBOE”) submitted on April 17, 1980, 
a proposed rule change to modify its rules to provide 
for exchange trading of options on Government 
National Mortgage Association modified pass- 
through certificates (“GNMAs”).! Notice of the 
proposed rule change was given by Securities 
Exchange Act Release No. 16801 (May 12, 1980) 
which was published in the Federal Register on May 
16, 1980 (45 FR 32458). The purpose of this release 
is to extend the comment period on the CBOE 
proposal to September 1, 1980, and to solicit 
additional written submissions of data, views and 
comments concerning particular features of the 
proposed options contract and the market and 
regulatory environment within which these 
instruments would be traded. 


A. Features of the Proposed GNMA Options Contract 
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(1) Delivery Specifications. According tothe terms of 
the options contract proposed by CBOE, delivery 
obligations generally can be satisfied by the delivery 
of certificates bearing any coupon rate equal to or 
less than the current GNMA production rate. 
[Proposed Rule 1.1(ii)]. CBOE proposes, however, 
that in the event of a change in the GNMA production 
rate, certain modifications will be made in the terms 
of acceptable delivery.? The Commission is seeking 
comment on the impact the proposed delivery 
specification would have on utility of the proposed 
options contract as well as on the underlying GNMA 
cash market. 


When there is a decrease in the GNMA production 
rate, the proposed rules provide that any GNMA 
certificates bearing a coupon rate that would have 
been deliverable prior to such a change, but not 
after, would be deemed to bear the qualifying rate for 
the next 45 days or until the settlement date 
following the next options expiration date, whichever 
is later. Commentators should discuss whether this 
limitation on the certificates that may be delivered is 
appropriate. Specifically, commentators should 
consider whether the limitation may diminish the 
usefulness of the proposed GNMA options market, 
particularly in connection with the acquisition for 
hedging purposes of options positions in series that 
would expire beyond the next expiration date. 
Commentators also may wish to discuss whether the 
limitation would inappropriately burden the holders 
of GNMA certificates that, because of a decline inthe 
GNMA production rate, would be rendered 
undeliverable after 45 days or the settlement date 
following the next expiration date. 


A second exception to the delivery specifications 
occurs in the event of an increase in the production 





‘The full text of the CBOE proposal is attached as an 
appendix to this release. 


7The “GNMA production rate” is defined as “a rate of 
interest .50 percent below the maximum stated rate 
of interest of residential mortgages which the 
Federal Housing Administration is willing to insure 
and which the Veterans Administration is willing to 
guarantee, as it may vary from time to time in 
accordance with official announcements of changes 
in such rates made by the Federal Housing 
Administration.” [Proposed Rule 1.1(jj)]. 
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rate. Specifically, the proposed rules provide that 
any existing GNMA certificates bearing coupon rates 
equal to the new production rate would be deemed 
not to bear a qualifying rate for 45 days or until the 
settlement date following the next expiration date, 
whichever is later. Commentators should discuss 
the justification for this restriction and whether it 
would inappropriately deter participation in the 
GNMA options market. 


As a general matter, commentators should also 
consider whether the proposed definition of 
deliverable supply and the resulting uncertainty 
regarding the certificates that may be delivered 
upon the exercise of an options contract would 
impair the depth and liquidity of a GNMA options 
market by deterring prospective market 
participants. Commentators are also invited to 
compare, both in terms of utility and impact on the 
underlying GNMA cash market, the CBOE’s 
proposed GNMA options contract with alternatively 
structured options contracts, including for example, 
a series of option contracts that would vary 
according to the coupon rate of the underlying 
certificate. 


Commentators are also invited to discuss the extent 
to which they believe GNMA options positions would 
culminate in exercise and delivery, as opposed to a 
closing transaction. Commentators should focus on 
the proposed delivery specifications of the proposed 
options contract in terms of creating specific 
incentives or disincentives to utilize the options 
market as a delivery medium. 


(2) Margin. CBOE, in general, proposes margin for 
uncovered short positions in GNMA options equal to 
3 percent of the value of the underlying security that 
would be marked-to-market on a daily basis. The 
three percent level is based on the “haircut” applied 
to a broker-dealer’s proprietary position in GNMAs 
for purposes of calculating broker-dealer net capital 
in accordance with Commission Rule 15c3-1 under 
the Act [17 CFR 240.15c3-1]. The three percent 
margin is approximately equal to the “margin” 
imposed by the boards of trade on GNMA futures 
positions. The suggested level is in contrast to the 
current 30 percent initial and maintenance margin 
requirements, adjusted by the amount the option is 
in or out of the money, prescribed by Regulation T? 
and the options exchanges,’ respectively, for 
uncovered short positions in options on equity 
securities. The Commission is seeking comment on 
the appropriateness of the proposed margin. 
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Specifically, commentators are invited to identify 
and discuss factors justifying a distinction between 
the current margin for uncovered short positions 
imposed by Regulation T and the options exchanges, 
and the three percent margin proposed by CBOE for 
GNMA options. Commentators also may wish to 
discuss whether the proposed three percent margin 
would encourage excessive speculative 
participation. In addition, commentators are invited 
to consider whether and to what extent margin in 
excess of three percent would divert either hedger or 
speculator participation into the futures or forward 
markets, and thereby impair the efficiency or 
liquidity of the proposed GNMA options market. In 
addition, commentators may wish to discuss the 
appropriateness of imposing varying margin 
requirements depending upon the nature or 
purpose of a particular GNMA options strategy. 


B. Regulatory Context 


CBOE has asserted that an important advantage of 
the proposed trading of standardized GNMA options 
on CBOE would be a significantly enhanced 
regulatory environment as compared to the current 
GNMA forward market. Unless specifically modified 
by CBOE’s proposed rule change, current CBOE 
rules applicable to options trading on equity 
securities would be applicable to GNMA options. 
Among the provisions commentators may wish to 
focus particular attention are the following: 


(1) Suitability. CBOE Rule 9.7(a) prohibits any 
member organization from accepting a customer 
order to effect any options transaction unless the 
customer's account has been approved for options 
trading. CBOE proposes to amend this rule to require 
that an account also must be specifically approved 
for GNMA options trading. CBOE Rule 9.9 prohibits 
any member from recommending an opening 
options transaction to a customer unless the person 
making the recommendation has a reasonable basis 
for believing that the customer has such knowledge 
and experience in financial matters that he may 
reasonably be expected to be capable of evaluating 
the risks of the recommended transaction, and that 
the customer is financially able to bear the risks of 
the recommended position. Commentators are 
invited to discuss what information it would be 





3See 12 CFR 220.8()). 


‘See e.g., CBOE Rule 12.3(a)(5). 


Volume 20, No. 11, August 5, 1980 





appropriate for a member organization to obtain 
from prospective customers in order to assess 
whether that customer's account is appropriate for 
GNMA options trading. In focusing on this question, 
commentators should distinguish between 
individual and institutional customers. 
Commentators are also invited to discuss the 
objective criteria that should be evaluated in 
determining whether any particular transaction or 
trading strategy is suitable for a customer. 
Commentators may also wish to identify and discuss 
the particular risks associated with options trading, 
particularly the writing of puts and calls, that should 
be disclosed to a prospective customer. 


(2) Position limits. A single options contract would 
entitle the holder to purchase or sell GNMA 
certificates with remaining unpaid principal 
balances aggregating $100,000. CBOE Rule 4.11 
prohibits a member from effecting an opening 
options transaction for its proprietary account or for 
the account of a customer which will cause the total 
position in the account to exceed 1000 contracts on 
the same side of the market, aggregating long call 
and short put positions, and short call and long put 
positions. CBOE does not propose to modify this 
restriction. Commentators may wish to discuss 
whether the 1000 contract limit is sufficiently 
restrictive to prevent market domination by a single 
participant or, alternatively, whether the 1000 
contract position limit may be inappropriately 
restrictive as to particular market participants, 
particularly those seeking to hedge substantial 
positions in the GNMA cash, forward or futures 
markets. 


In addition to the existing suitability and position 
limit rules, CBOE rules, such as those relating to 
sales practice and account supervision, currently 
applicable to the trading of options on stock also 
would apply to the GNMA options program. 
Commentators may wish to discuss whether the 
proposed regulatory structure would ensure an 
adequately regulated GNMA options market and, if 
not, what other regulatory measures would be 
desirable. Commentators also may wish to consider 





sSecurities Exchange Act Rule 11Aa3-1 [17 CFR 
240.11Aa3-1]. 


6Securities Exchange Act Rule 11Acl-1 [17 CFR 
240.11Ac1-1]. 
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whether any of the proposed regulatory measures 
would impair the vitality of the proposed options 
market by deterring participation by particular 
prospective participants. 


C. Market Context 


(1) Economies of Standardized Options Trading. 
CBOE has indicated that the availability of exchange- 
based trading of a standardized GNMA options 
contract would introduce several economic 
enhancements, as compared to the current GNMA 
forward market, including more efficient pricing of 
GNMA options, reduced transaction costs, a 
secondary market that would enable participants to 
liquidate options positions with relative ease, 
streamlined clearing and delivery procedures, and 
reduced need for participants to scrutinize the 
credit-worthiness and financial integrity of the 
contra-party. Commentators are invited to address 
these issues. 


(2) Impact on the Underlying GNMA Cash Market. 
Commentators may wish to discuss the potential 
impact of a viable, exchange-based GNMA options 
market on the quality of the GNMA cash market. If 
any adverse impact is identified, commentators are 
invited to suggest possible modifications in the 
proposed regulatory structure that may avert such 
consequences. 


(3) Options/Futures Market Relationship. Approval 
of the CBOE proposal would create the possibility of 
trading strategies involving both options and futures. 
Commentators are invited to discuss the possible 
uses of combined options/futures trading 


strategies, including the extent to which the 
strategies may be used and the specific market 
participants for whom such strategies may be 
useful. Commentators also may wish to discuss 
potential forms of market manipulation involving the 
concurrent use of options and futures. 


(4) Options/Cash Market Relationship. Unlike 
equity securities on which standardized options are 
presently traded, GNMA are not subject to 
Commission regulations mandating transaction° 
and quotation reporting.© Commentators may wish 
to identify and discuss the sources of information 
available for pricing GNMA options and the extent to 
which market participants could be expected to rely 
on these sources. Commentators should include in 
this discussion the use of comparable interest 
sensitive securities such as Treasury instruments as 
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a basis for derivative pricing and the utilization of 
prices in the futures market as a means of pricing by 
analogy. Given the absence of Commission- 
regulated transaction and quotation reporting, 
commentators also are requested to discuss 
whether sufficient pricing information would be 
available on a reasonably continuous and current 
basis and whether market participants would have 
equal opportunity of access to such information. In 
addition, commentators may discuss whether the 
absence of regulated transaction and quotation 
reporting would impair the ability of the CBOE and 
the Commission to detect manipulative trading 
practices. 


As presently proposed, no restrictions would be 
imposed on the participation in the GNMA options 
market of dealers making markets inthe GNMA cash 
market. Accordingly, such dealers would be 
permitted to make markets simultaneously in both 
the options and cash markets. Commentators 
should discuss whether this dual status enhances 
the potential for manipulation or other trading 
abuses and, if so, whether adequate surveillance 
techniques exist or can be developed to detect such 
abuses. Commentators may also consider the 
appropriateness of imposing restrictions on the 
participation of GNMA dealers in the GNMA options 
market and, if so, what those restrictions should be. 


All interested persons are invited to submit in writing 
no later than September 1, 1980, 25 copies of their 
views concerning the proposed rule change to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 


Washington, D.C. 20549. All communications 
should refer to File No. SR-CBOE-80-7 and will be 
available for public inspection at the Commission’s 
Public Reference Room, 1100 L Street, N.W., 
Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21659/July 18, 1980 


In the Matter of 


YANKEE ATOMIC ELECTRIC COMPANY 
Westborough, Massachusetts 


(70-6463) 


ORDER AUTHORIZING INCREASE IN RATE OF 
RETURN ON INVESTMENT IN WORKING CAPITAL 
OF SERVICE DIVISION OF NUCLEAR POWER 
GENERATING COMPANY 


Yankee Atomic Electric Company (‘Yankee 
Atomic”), a generating subsidiary of Northeast 
Utilities and of New England Electric System, 
registered holding companies, has filed with this 
Commission a declaration and an amendment 
thereto pursuant to Section 13 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rules 90 
and 91 promulgated thereunder concerning the 
following proposed transaction. 


All of the outstanding capital stock of Yankee Atomic 
was acquired by its eleven sponsoring electric 
utilities pursuant to Commission orders dated 
November 25, 1955, and December 24, 1958 
(HCAR Nos. 13048 and 13900). It was organized to 
construct and operate New England's first atomic 
power plant, located at Rowe, Massachusetts. 


By order dated August 20, 1968 (HCAR No. 16141), 
Yankee Atomic was authorized to establish the 
Nuclear Service Division (“NSD”), which was 
organized to provide support services to Yankee 
Atomic’s plant in Rowe and to various individual 
nuclear power projects undertaken by one or more of 
Yankee Atomic’s sponsoring utilities and their 
associates and affiliates. The terms of organization, 
conduct of business and method of cost allocation of 
NSD are set forth in said order. Also contained inthe 
order of August 20, 1968, was a provision 
authorizing Yankee Atomic to allocate to NSD initial 
working capital of about $200,000, equivalent to 
approximately 45 days’ expenses plus investment in 
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office equipment, and to receive a return of 6% per 
annum on such investment in working capital, said 
return to be included in the costs of services 
rendered by NSD. 


In the instant filing Yankee Atomic requests that it be 
authorized to increase the rate of return on its 
investment in NSD’s working capital (which is 
included in the costs of services rendered by NSD) 
from the currently authorized 6% to the overall rate 
of return (including related federal and state income 
tax allowances) most recently ordered (or accepted) 
by the Federal Energy Regulatory Commission 
(“FERC”) in rate proceedings involving Yankee 
Atomic. It is stated that use of the present 6% rate of 
return has resulted in those using NSD’s services not 
paying a fair return to Yankee Atomic for the working 
capital supplied to NSD by Yankee Atomic. Yankee 
Atomic allocated average working capital to NSD of 
$1,741,000 in 1979, which amount was the 
equivalent of approximately 45 days’ expenses. 


Declarant states that the most recent overall rate of 
return allowed it in FERC proceedings is 9.72% after 
income taxes (FERC Order Docket Nos. E-9420 and 
E-9421, July 20, 1977). Yankee Atomic also 
requests that any new rate allowed by FERC with 
respect to it become effective for NSD upon the later 
of (a) the filing with this Commission of the FERC 
order authorizing such new rate for Yankee Atomic, 
or (b) the effective date of such order. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$3,500. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21620), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 


provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
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permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21660/July 18, 1980 


In the Matter of 


BLACKSTONE VALLEY ELECTRIC COMPANY 
P.O. Box 1111 


Lincoln, Rhode Island 02865 
(70-6477) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND REQUEST FOR 
EXEMPTION FROM COMPETITIVE BIDDING IN 
CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that Blackstone Valley 
Electric Company (“Blackstone”), an electric utility 
subsidiary of Eastern Utilities Associates (“EUA”), a 
registered holding company, has filed with this 
Commission an application-declaration pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 6(b) and 12(c) of the 
Act and Rules 42(b)(2) and 50(a)(5) promulgated 
thereunder as applicable to the proposed 
transactions. All interested persons are referred to 
the application-declaration, which is summarized 
below, for a complete statement of the proposed 
transactions. 


Blackstone’s present capital structure includes the 
following: a short-term secured note payable to the 
Chase Manhattan Bank, N.A., due January 27, 1981, 
in the principal amount of $25,000,000 (the “Chase 
Note”); short-term unsecured notes payable to 
banks in the aggregate principal amount of 
$4,100,000 as of June 30, 1980; 60,000 shares of 
$100 par value preferred stock in two series, publicly 
held; and 184,062 shares of $50 par value common 
stock, all of which are owned by EVA. Virtually all of 
the electric power required by Blackstone to meet 
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the needs of its customers is supplied by Montaup 
Electric Company (“Montaup”), another electric 
utility subsidiary of EUA. Under a_ contract 
(“Montaup Contract”) entered into in 1923 among 
Montaup, Blackstone, Brockton Edison Company 
(“Brockton”) and Fall River Electric Light Company 
(“Fall River’), Blackstone, Brockton and Fall River 
became the owners of all of Montaup’s permanent 
securities and were obligated to make further 
investments in Montaup in proportion to their 
respective estimated demands for power. 
Blackstone, Brockton and Fall River each pledged its 
Montaup securities as security for its own bonds. As 
Montaup’s capital requirements increased, 
Blackstone experienced difficulty after 1972 in 
providing its share of the necessary additional 
investments in Montaup. When two series of its 
bonds matured in 1973, Blackstone was able to pay 
the maturing principal amount only with the aid of an 
open account advance from EUA in the amount of 
$14,500,000. 


In 1974 the Montaup Contract was amended to 
eliminate the requirement of proportionate 
investment by all three companies. In 1974 and 
1975, Blackstone rearranged its short-term debt by 
means of (1) a $15,000,000 borrowing from 
Citibank, N.A. (the “Citibank Loan”), secured by a 
first lien on all of Blackstone’s Montaup securities 
(Blackstone having procured the release of those 
securities from the lien of its bond indenture), and 
(2) the borrowing now represented by the Chase 
Note, secured by a second mortgage (junior to the 
lien of Blackstone’s bond indenture) on substantially 
all of Blackstone’s property. The agreement 
governing the Citibank Loan contemplated that the 
loan might be assumed by Brockton under specified 
circumstances. That assumption occurred in 1976, 
when Brockton purchased all of Blackstone's 
Montaup securities (subject to the Citibank lien) for 
consideration consisting of: (i) Brockton’s 
assumption of the Citibank Loan; (ii) Brockton’s 
assumption, as between Brockton and Blackstone, 
of the obligation to pay the interest on and principal 
of all of Blackstone’s bonds then outstanding in the 
amount of $9,196,000; and (iil) approximately 
$1,050,000 in cash. Despite Brockton’s assumption 
of the payment obligations with respect to the 
Blackstone bonds, Blackstone remained liable on 
those bonds, and substantially all of its property 
remained subject to the lien of its bond indenture as 
a first lien. Those anomolies were dealth with in a 
plan under Section 11(e) of the Act (the “Plan”, 
HCAR No. 20931, February 23, 1979, in File No. 54- 
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257), providing for, among other things, the merger 
of Fall River into Brockton. As part of the Plan, 
Blackstone’s bonds ceased to be obligations of 
Blackstone and became obligations of Brockton 
(which changed its name to Eastern Edison 
Company), and Blackstone’s bond indenture was 
discharged, with the result that the lien on 
Blackstone’s property securing the Chase Note 
became a first lien. 


The loan represented by the Chase Note was 
originally made in 1974 for 360 days; it has been 
renewed for similar periods five times because it was 
evident at each successive maturity date that 
limitations in EUA’s bond indenture (which was 
discharged in 1979), or the unsatisfactory level of 
Blackstone’s earnings, or both, would prevent its 
intended refunding by the issuance of long-term 
debt by Blackstone, and no other means of 
refunding it was feasible. 


In the instant filing Blackstone proposes to issue and 
sall up to $30,000,000 principal amount of first 
mortgage bonds (“Bonds”), to be issued under a new 
first mortgage indenture (which will make provision 
for the issuance of additional series of bonds in the 
future upon compliance with appropriate 
requirements by Blackstone) to be entered into by 
Blackstone with a trustee or trustees. Blackstone 
also requests an exception from the competitive 
bidding requirements of Rule 50 pursuant to Rule 
50(a)(5) in connection with the proposed issuance 
and sale of the Bonds by private placement. 
Blackstone proposes, and is hereby authorized, 
forthwith, to negotiate, with the advice and 
assistance of an investment banker, for the private 
placement of the Bonds. The actual negotiated 
terms, subject to further authorization, will be 
supplied by amendment. 


It is anticipated that the Bonds will have a maturity of 
more than 10 but less than 30 years from the date of 
issuance. It is stated that the Rhode Island Public 
Utilities Commission recently granted Blackstone 
rate relief amounting to approximately $3,575,000 
on an annual basis, and that the prospective 
improvement in Blackstone’s earnings resulting 
from that decision: should make it possible to sell the 
Bonds on reasonable terms. It is further stated that 
at the time of issuance of the Bonds it is not expected 
that Blackstone will have achieved net earnings over 
a 12-month period sufficient to meet the coverage 
test set forth in the Commission’s Statement of 
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Policy Regarding First Mortgage Bonds (HCAR No. 
13105, February 16, 1956), but that the Statement 
of Policy does not require (and it is thought that 
prospective purchasers of the Bonds will not 
require) compliance with that test for the issuance of 
the first series of bonds under a new indenture. 


Blackstone proposes to apply the net proceeds from 
the sale of the Bonds as follows: (i) tothe payment or 
prepayment of the Chase Note; (ii) as to any portion 
of such proceeds not required by (i), to the payment 
or prepayment of some or all of Blackstone’s short- 
term unsecured notes payable to banks, expected to 
aggregate approximately $5,000,000 at December 
31, 1980, unless sooner repaid; and (iii) as to any 
portion of such proceeds not required by (i) and (ii), 
to Blackstone’s general corporate purposes. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be supplied by 
amendment. It is stated that no state commission 
and no federal commission, other than this 
Commission, has jurisdiction over the requested 
exemption from competitive bidding. It is further 
stated that the Rhode Island Public Utilities 
Commission, and no other state or federal 
commission, other than this Commission, has 
jurisdiction over the proposed issuance and sale of 
the Bonds. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 14, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application-declaration which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of ;such request should be 
served personally or by mail upon the applicant- 
declarant at the above-stated address and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date the application-declaration, 
as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
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will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21661/July 22, 1980 


PROPOSED RULES CONCERNING CERTAIN 
ACQUISITIONS BY ELECTRIC UTILITY COMPANIES 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission is requesting 
comments concerning a proposed rule that would 
exempt from the requirements of Section 9(a)(2) 
and 10 of the Public Utility Holding Company Act of 
1935 (the “Act”) certain acquisitions by one or more 
electric utility companies of voting securities of a 
defined class of electric generation or transmission 
companies. The Commission is also proposing a 
related rule to clarify the availability of an exemption 
from regulation as a “holding company” under 
Section 3(a)(2) of the Act for electric utility 
companies that make such acquisitions. 


The proposed rules are intended to eliminate the 
need for case-by-case consideration of joint venture 
projects by electric utility companies that would not 
be subject to regulation under the Act but for the fact 
that they desire to use a separate entity as a means of 
acquiring additional capacity to generate electricity. 
The proposed rules would be applicable in situations 
where certain aspects of such acquisitions have 
been passed upon by other state and federal 
regulatory authorities. 


DATE: Comments must be received on or before 
September 2, 1980. 


ADDRESS: Comments should refer to File S7-845 
and should be submitted in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All comments received will be available 
for public inspection and copying in the 
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Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Grant G. 
Guthrie, Associate Director, Division of Corporate 
Regulation. (202-523-5156), or Andrew F. 
MacDonald, Special Counsel (202-523-5683), 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission is requesting comments concerning 
two proposed rules which would exempt 
acquisitions of voting securities of certain electric 
generation or transmission companies (hereinafter 
referred to as “power supply companies”) from 
Commission review and approval under Sections 
9(a)(2) and 10 of the Act. A power supply company 
would be organized (and its voting securities 
acquired) by one or more electric utility companies 
(hereinafter referred to as “sponsoring companies”) 
whieh would purchase substantially all of the 
electric energy produced or transmitted by the 
power supply company. 





‘A “holding company” is defined in Section 
2(a)(7)(A) as “any company which directly or 
indirectly owns, controls, or holds with power to vote, 
10 per centum or more of the outstanding voting 
securities of a public-utility company * * *.” A 
“holding company” and its subsidiaries must 
register under Section 5 of the Act, unless they are 
entitled to an exemption under Section 3(a) of the 
Act. 


*Section 9(a)(2) provides that: 


“Unless the acquisition has been approved by the 
Commission under Section 10, it shall be unlawful 
for any person to acquire, directly or indirectly, any 
security of any public-utility company, if such 
person is an affiliate * * * of such [public utility] 
company and of any other public utility or holding 
company, or will by virtue of such acquisition 
become such an affiliate.” 


If an electric utility company owns 5 percent or more 
of the voting securities of one public utility company 
or of a holding company, it is an “affiliate” of that 


company within the meaning of Section 2(a)(11) of 
the Act. 
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Proposed Rule 14 would exempt acquisitions of 
voting securities of a power supply company by a 
sponsoring company if the following conditions are 
satisfied: 


(a) such acquisitions (and any agreement to provide 
capital funds to or guarantee the obligations of the 
power supply company) have been approved by 
state and federal regulatory authorities other than 
the Commission that have jurisdiction over the rates 
and service of the sponsoring company; 


(b) all of the voting securities of the power supply 
company are owned by one or more sponsoring 
companies to which it sells all of the electric energy it 
produces or transmits (except for sales made to 
governmental authorities and cooperative electric 
associations); and, 


(c) the issuance of all securities of such power 
supply company (other than short-term securities) 
are expressly authorized by a regulatory commission 
having jurisdiction over its rates and service. 


Proposed Rule 15 will provide an exemption by rule 
with respect to the holding company status of an 
electric utility company which acquires an interest 
qualifying under proposed Rule 14, if the utility 
company meets the requirements of paragraph (2) 
of Section 3(a) in that it is predominantly an electric 
utility company that operates in the state of its 
incorporation and one or more states contiguous 
thereto. The proposed rule further provides that the 
acquisition of an interest in a power supply company 
that is exempt under Rule 14 shall not affect the 
availability of an exemption under Section 3(a)(2) of 
the Act. 


INTRODUCTION 


When one or more electric utility companies acquire 
the voting securities of a separate company 
established to construct or operate electric 
generation or transmission facilities, one or more of 
the acquiring electric companies may become 
“holding companies” within the meaning of Section 
2(a)(7)(A) of the Act.! In addition, such acquisitions 
may require Commission approval under Sections 
9(a)(2) and 10 of the Act if the acquiring company 
is an “affiliate” of another company within the 
meaning of Section 2(a)(11) of the Act (by reason of 
its ownership of 5 percent or more of the voting 
securities of another public utility) and is seeking to 
acquire 5 percent or more of the voting securities of 
a power supply company.’ 
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DISCUSSION 


Proposed Rules 14 and 15 are intended to facilitate 
Organization of jointly-owned corporations or 
partnerships for the purpose of financing 
construction of new electric generation or 
transmission facilities which would sell electric 
power to the sponsoring electric utility companies. 
Electric utilities are increasingly relying on joint 
ownership of large new base load generating 
facilities and related transmission equipment in an 
effort to spread the risks associated with escalating 
costs of plant and equipment, and to better adjust to 
changes in national fuel use and government 
policies. The joint ownership of such projects 
permits unaffiliated utilities to share the benefits of 
efficient new facilities that are too large for any one 
utility to construct or utilize for its own needs. 


The Commission understands that some electric 
utility Companies are interested in using jointly- 
owned corporations or partnerships to facilitate the 
financing of new generation and transmission 
facilities. The organization of a separate power 
supply company by one or more sponsoring utilities 
offers several advantages over joint ownership of 
undivided interests in a new facility. The principal 
advantage is the ability to utilize “project financing.” 
This permits the sponsoring utilities to finance the 
facility through a power supply company’s issuance 
of long-term securities that are not subject to the 
mortgage bond indentures of the sponsoring 
companies. It also provides flexibility with respect to 
the kind of security issued and the amount of debt 
used to finance the project. In addition, the 
proportionate interests of the participants inthe new 
facility can be altered as load forecasts change and 
new participants in the project can be admitted by a 
transfer of the voting securities, which avoids the 
delay and expense of obtaining a release under a 
sponsoring utility's indenture, a step that is always 
necessary in cases involving the transfer of an 
undivided ownership interest. 


Proposed Rule 14 would be adopted in part pursuant 
to Section 3(d) of the Act.? The conditions contained 
in the proposed rule, which are set forth above, 
would assure that state or federal authorities 
evaluate certain public interest considerations 
associated with the establishment of power supply 
companies. 


The Commission has previously given case-by-case 


approval to the organization of jointly-owned 
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facilities and the acquisition of voting securities of 
separate power supply companies by sponsoring 
utilities. * On the basis of this experience, the 
Commission believes that case-by-case 
Commission approval may constitute an undue or 
unnecessary burden and may have the effect of 
deterring electric utility companies that are not 
presently subject to regulation under the Act from 
sponsoring power supply companies. For example, 
an application for Commission review and approval 
under Sections 9(a)(2) and 10 of the Act may require 
the Commission to duplicate the kind of 
determinations within the jurisdiction of the Federal 
Energy Regulatory Commission under Section 
203(a) of the Federal Power Act, as amended, 16 
U.S.C. 824b, and of state authorities with jurisdiction 
over the rates and service of the sponsoring electric 
utility companies. 


The Commission believes that the proposed 
exemption for acquisitions meeting the conditions 
mentioned above is in the public interest, will 
eliminate unnecessary and duplicative regulation of 
electric companies and, as a result, will expedite the 
efforts of electric utility companies to meet the 
nation’s energy needs. In this regard, an acquisition 
of a proportionate interest in a power supply 
company by anelectric utility is not typically the kind 
of acquisition Congress intended to regulate under 
Section 9 and 10 of the Act, nor does such an 
acquisition create a potential for the kind of abuses 





3Section 3(d) provides: 


The Commission may, by rules and regulations, 
conditionally or unconditionally exempt any 
specified class or classes of persons from the 
obligations, duties, or liabilities imposed upon such 
persons as subsidiary companies or affiliates under 
any provision or provisions of this title, and may 
provide within the extent of any such exemption that 
such specified class or classes of persons shall not 
be deemed subsidiary companies or affiliates within 
the meaning of any such provision or provisions, if 
and to the extent that it deems the exemption 
necessary or appropriate in the public interest or for 
the protection of investors or consumers and not 
contrary to the purposes of this title. 


4See, e.g., Ohio Valley Electric Corporation, et al., 34 


SEC 323 (1952); Yankee Atomic Electric Company, 
36 SEC 552 (1955). 
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which Congress ascribed to holding companies at 
the time the Act was enacted. In essence, the 
acquisition of an interest in a power supply company 
permits the sponsoring company to secure a source 
of supply to serve existing or future needs. It does not 
enlarge the service area of an electric utility 
company, nor frustrate effective local regulation. 


In addition, the Commission has been advised that 
some electric utility companies may be deterred 
from participating in ownership of a power supply 
company because the acquisition of an interest in 
such a company would make a sponsoring utility a 
“holding company” within the meaning of Section 
2(a)(7)(A) of the Act. A “holding company” and its 
subsidiaries must register under Section 5 of the 
Act, unless they are entitled to an exemption under 
Section 3(a) of the Act. 


On the basis of its experience, the Commission 
believes that a sponsoring electric utility company 
that is not already a subsidiary of a registered 
holding company, or a subsidiary of a holding 
company, will usually qualify for exemption under 
Section 3(a)(2) of the Act® or Rule 2(a)(2) 
thereunder,’ as a holding company that is 
“predominantly” an operating public utility 
company whose operations do not extend beyond 
the state in which it is incorporated and one or more 
contiguous states. In this regard, Proposed Rule 15 





*In this regard, Section 3(a)(2) provides: 


“The Commission, by rules and regulations upon its 
own motion, or by order upon application, shall 
exempt any holding company, and every subsidiary 
company thereof as such, from any provision or 
provisions of [the Act], unless and except insofar as 
it finds the exemption detrimental to the public 
interest or the interests of investors or consumer, if 
* * * (2) such holding company is predominantly a 
public utility company whose operations as such do 
not extend beyond the State in which it is organized 
and States contiguous thereto * * *.” 


®The exemption under Rule 2, 17 CFR 250.2, is 
claimed by filing an annual statement on Form U-3A- 
2. No action is required by the Commission, and the 


applicant becomes exempt upon filing the 
statement in good faith. However, the Commission 
may take action to terminate the exemption under 
Rule 6, 17 CFR 250.6, if a question arises as to 
whether the claimant is entitled to the exemption. 
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would make clear that the acquisition of an interest 
in a power supply company in an exempt transaction 
under Rule 14 shall not affect the availability of an 
exemption under Section 3(a), provided that the 
sponsoring company and its subsidiaries otherwise 
satisfy the requirements for an exemption under 
Section 3(a)(2) of the Act or Rule 2(a) thereunder. 


STATUTORY AUTHORITY 


The Commission proposes to adopt Rule 14 
pursuant to Sections 3(a) and 20(a) and Rule 15 
pursuant to Sections 3(a) and 20(a) of the Act. 
Under Section 3(d) the Commission may, by rule or 
regulation, exempt any class or classes of persons 
from the duties, obligations and liabilities imposed 
upon such persons as “affiliates” under any 
provision or provisions of the Act. Section 3(a) 
authorizes the Commission to adopt rules and 
regulations that exempt certain classes of holding 
companies from some or all provisions of the Act. In 
addition, Section 20(a) complements each of these 
provisions by providing that the Commission “shall 
have authority * * * to make * * * such rules and 
regulations as it may deem necessary or appropriate 
to carry out the provisions of * * *” the Act. 


TEXT OF THE PROPOSED RULES 


It is proposed to amend 17 CFR Part 250 by adding 
§§250.14 and 250.15 to read as follows: 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


§250.14 Exemption from section 9(a)(2) with 
respect to certain acquisitions of interests in power 
supply companies. 


(a) An electric utility company which is not an 
“affiliate” under clause (B) of section 2(a)(11) of any 
other company shall be exempt from section 9(a)(2) 
of the Act with respect to the acquisition of voting 
securities of a power supply company, either directly 
or through a wholly-owned company organized 
solely for that purpose, provided that: 


(1) The acquisition of the voting securities of such 
power supply company and any agreement to 
provide capital funds to or a guarantee of any 
obligation of such power supply company have been 
authorized by the regulatory authorities having 
jurisdiction over the rates and service of such 
electric utility company; 
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(2) All of the voting securities of such power supply 
company are owned by the electric utility company 
or companies to which such power supply company 
sells all of its electric energy (exclusive of any 
electric energy which it sells to any person described 
in section 2(c) of the Act or to any rural electric 
cooperative association); and 


(3) The issuance of securities by such power supply 
company (other than any security maturing not 
more than one year after the date of issuance 
thereof) is expressly authorized by a regulatory 
authority having jurisdiction over its rates and 
service. 


(b) If the voting securities of a power supply 
company are acquired by more than one electric 
utility company, the requirements for exemption 
under this rule shall apply to each, except that 
paragraph (a)(1) shall not apply to any person 
referred to in section 2(c) of the Act or to any rural 
electric cooperative association. 


(c) Definitions. 


(1) The term “electric utility company,” as used in 
this rule, may include any person referred to in 
section 2(c) of the Act. 


(2) The term “power supply company” means any 
company which owns and/or operates facilities for 
the generation or transmission of electric energy for 
sale to one or more electric utility companies or 
holding companies that have an ownership interest 
in the company, together with such other facilities as 
are incidental and functionally related thereto. 


(3) The term “voting security” shall have the same 
meaning as in section 2(a)(17) of the Act, including 
any voting interest that serves the same defined 
purpose. 


(4) The term “sale,” as used in this rule, shall have 
the same meaning as in section 2(a)(23) of the Act. 


§250.15 Exemption of holding company and 
subsidiaries under section 3(a)(2). 


(a) When an electric utility company becomes a 
holding company with respect to a power supply 
company in a transaction exempt under §250.14, 
the acquisition of an interest in such power supply 
company shall not affect the availability of an 
exemption under section 3(a) of the Act if the utility 
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and its subsidiaries otherwise satisfy the 
requirements of paragraph (2) thereof by order or 
pursuant to §250.2(a)(2). 


(b) The exemption under paragraph (a) of this 
section also applies to an electric utility company 
which is not subject to section 9(a)(2) but whose 
acquisition satisfies all the requirements provided 
by §250.14 for an exempt acquisiton. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21662/July 22, 1980 


STATEMENTS OF BENEFICIAL OWNERSHIP OF 
SECURITIES OF REGISTERED HOLDING 
COMPANIES AND THEIR SUBSIDIARIES 


ACTION: Proposed rule amendment. 


SUMMARY: The Securities and Exchange 


Commission (“Commission”) is publishing for 
comment an amendmentto Rule 72(b) to clarify that 
rules adopted under Sections 16(a) and (b) of the 
Securities Exchange Act of 1934 (“1934 Act”) shall 
apply equally to any reporting requirements or 
liability, and any exemption therefrom, imposed by 
Sections 17(a) and (b) of the Public Utility Holding 
Company Act of 1935 (“1935 Act”) with respect to 
any security of a registered holding company or 
subsidiary thereof. The amendment would eliminate 
an unnecessary and unintended distinction in the 
application of the reporting and liability provisions of 
Section 16 of the 1934 Act and Section 17 of the 
1935 Act. 


DATE: comments must be received on or before 
August 25, 1980. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters received will be available for public 
inspection and copying in the Commission’s Public 
Reference Room, 1100 L Street, Washington, D.C. 
20549. 
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FOR FURTHER INFORMATION CONTACT: Grant G. 
Guthrie, Associate Director, Division of Corporate 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549, 
(202) 523-5156. 


SUPPLEMENTARY INFORMATION: The 
Commission is requesting comments on a proposed 
amendment to Rule 72(b), 17 CFR 250. 72(b), under 
the 1935 Act. If adopted, the proposed amendment 
would provide that rules adopted under Sections 
16(a) and (b) of the 1934 Act, which require the 
filing of reports of beneficial ownership of equity 
securities registered under Section 12 of the 1934 
Act and provide a remedy for imputed short-swing 
trading profits in transactions involving such 
securities, and any exemptions therefrom, shall 
apply equally to the reporting requirements and 
liabilities imposed under Sections 17(a) and (b) of 
the 1935 Act with respect to any security of a 
registered holding company and its subsidiaries. 


GENERAL BACKGROUND 


Section 17(a) of the 1935 Act requires officers and 
directors of a registered holding company to file 
statements of beneficial ownership of any security of 
such holding company and its subsidiaries, and 


Section 17(b) provides a remedy for short-swing 
trading profits realized by the officers and directors 
in transactions involving any such securities, but 
authorizes the Commission to exempt, by rule, 
transactions not comprehended within its purpose. 


These sections are substantially identical to 
Sections 16(a) and (b) of the 1934 Act. 


Historical differences in the application of the two 
statutes have been eliminated by subsequent 
amendments to the 1934 Act, except that Section 17 
applies to transactions in non-convertible debt 
securities of registered holding companies and their 
subsidiaries. 


On March 9, 1961 (HCA Rel. No. 14383), the 
Commission adopted Rule 72 to eliminate 
duplication of reporting requirements by 
prescribing Forms 3 and 4 as common reporting 
forms and incorporating by reference whatever rules 
might be adopted under Section 16(a) of the 1934 
Act. Rule 72 provides: 


(a) Initial statements of beneficial ownership of 


securities required by section 17(a) of the Act 
shall be filed on Form 3. Statements of changes 
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in such beneficial ownership required by that 
section shall be filed on Form 4. All such 
statements shall be prepared and filed in 
accordance with the requirements of the 
applicable form. 


(b) The rules under section 16(a) of the 
Securities Exchange Act of 1934 shall apply to 
statements filed pursuant to paragraph (a) of 
this section to the extent that such rules are 
pertinent. 


The rules under Section 16(a) of the 1934 Act? 
include rules which also exercise the Commission’s 
exemptive authority under Section 16(b). The 
Commission has received requests for advice 
whether a transaction which is exempt from the 
reporting requirements of Section 17(a) of the 1935 
Act and Rule 72(a) thereunder by virtue of a rule 
under Section 16(a) of the 1934 Act would similarly 
be exempt from Section 17(b) of the 1935 Act. The 
status of exemptive rules adopted directly under 
Section 16(b) of the 1934 Act and the effect of the 
equity security context of these sections of the 1934 
Act on the slightly broader coverage of the parallel 
sections of the 1935 Act also raise potential 
questions of interpretation. 


It appears that a transaction which is exempt under 
either section 16(a) or (b) of the 1934 Act does not 
involve any greater opportunity for abuse under 
Section 17 of the 1935 Act than under Section 16 of 
the 1934 Act, and that it would be in the public 
interest to eliminate unnecessary distinctions 
between Sections 16 and 17. Accordingly, the 
Commission is inviting comments on a proposed 
amendment to Rule 72(b) that would expressly 
apply the rules under Sections 16(a) and (b) of the 
1934 Act to a transaction involving any security of a 
holding company or subsidiary thereof. 


TEXT OF PROPOSED RULE 
It is proposed to amend Part 250 of Chapter II of Title 
17 of the Code of Federal Regulations by amending 
paragraph (b) of §250.72 as follows: 


PART 250—GENERAL RULES AND REGULATIONS, 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 





‘Rules 16a-1 to 16a-11, 17 CFR 240.16a-1 to 16a-11. 
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§250.72 Filing of statements pursuant to section 
17(a). 


(b) The rules under sections 16(a) and (b) of the 
Securities Exchange Act of 1934, including any rules 
which exempt a transaction from the duties or 
liabilities of section 16(a) or (b), shall apply to any 
duty or liability imposed with respect to a transaction 
involving any security of a registered holding 
company or subsidiary thereof under section 17(a) 
or (b) of the Act. 


STATUTORY AUTHORITY: The Commission hereby 
publishes for comment.a proposed. amendment to 
Rule 72 pursuant tothe provisions of Sections 17(a) 
and (b) and 20(a) of the Public Utility Holding 
Company Act of 1935 (15 U.S.C. 79a et seq.). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21663/July 22, 1980 


In the Matter of 


MASSACHUSETTS ELECTRIC COMPANY 
Westborough, Massachusetts 


(70-6471) 


ORDER AUTHORIZING INCREASE IN SHORT-TERM 
BORROWING AUTHORITY 


Massachusetts Electric Company (“Mass Electric”), 
an electric utility subsidiary company of New 
England Electric System (“NEES”), a registered 
holding company, has filed with this Commission a 
declaration and amendments thereto pursuant to 
Sections 6(a), 7(e) and 12(e) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 62 
and 65 promulgated thereunder concerning the 
following transaction. 


The terms of Mass Electric’s Preferred Stock, as set 
forth in the Articles of Organization and By-Laws, 
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provide that, except as voted by holders of said 
stock, the short-term unsecured indebtedness of 
Mass Electric shall not exceed 10% of total 
capitalization. By order dated July 2, 1975 (HCAR 
No. 19076), Mass Electric was authorized to solicit 
proxies from its preferred stockholders to obtain 
their approval for the issuance of unsecured 
indebtedness in excess of the 10% limitation. By 
order dated July 29, 1975 (HCAR No. 19097), the 
Commission authorized the proposed increase in 
unsecured indebtedness, and such proposal was 
approved by a majority of the preferred shareholders 
at a special meeting held on August 1, 1975. The 
authorizations by the preferred stockholders andthe 
Commission expired on July-1, 1980. 


Mass Electric proposes to submit to the preferred 
stockholders at a special meeting to be held August 
1, 1980, a proposal to extend its authority to issue 
short-term debt up to 20% of Mass Electric’s total 
capitalization. The continuation of the 20% 
permitted amount of short-term unsecured debt 
requires the favorable vote at a meeting called for 
that purpose of a majority of the Preferred Stock. In 
connection therewith, Mass Electric proposes to 
solicit proxies from the holders of its Preferred Stock. 
The vote would renew the authorization for Mass 
Electric to issue unsecured indebtedness in excess 
of the 10% limitation provided (i) such indebtedness 
shall be issued not later than July 31, 1985, (ii) such 
indebtedness shall have a maturity not later than 
July 31, 1986, and (iii) the 20% limitation on all 
unsecured indebtedness of Mass Electric shall 
remain in effect. 


Mass Electric states that it is seeking this 
authorization so that it may have latitude as to the 
amount of short-term unsecured debt outstanding in 
order to use market opportunities for long-term 
financing at favorable rates. 


The fees and expenses to be paid by Mass Electric 
are estimated at $11,000 including service fees, at 
cost, of New England Power Service Company, a 
wholly owned subsidiary of NEES, of $3,600. No 
state commission and no federal commission, other 
than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21635), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
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record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that itis appropriate in the public interest and in 
the interest of investors and consumers that the 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21664/July 24, 1980 


In the Matter of 


PHILADELPHIA ELECTRIC POWER COMPANY 
2301 Market Street 
Philadelphia, Pennsylvania 19101 


(70-6480) 


NOTICE OF PROPOSAL TO ISSUE AND SELL 
PROMISSORY NOTES TO BANKS 


NOTICE IS HEREBY GIVEN that Philadelphia Electric 
Power Company (“PEPCO”), a registered holding 
company and subsidiary company of Philadelphia 
Electric Company (“PECO”), an exempt holding 
company pursuant to Section 2(a)(3) of the Public 
Utility Holding Company Act of 1935 (“Act”), has 
filed with this Commission a declaration designating 
Sections 6 and 7 of the Act as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement concerning the 
proposed transaction. 


PEPCO had outstanding bank loans of $2,200,000 as 
of June 30, 1980, which is less than 5% of the 
principal amount and par value of PEPCO’s other 
securities then outstanding. Prior to September 1, 
1980 bank loans on outstanding will not exceed that 
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level. PEPCO proposes to issue and sell, from time to 
time through December 31, 1981, promissory notes 
with maturities of 9 months or less, to banks in 
amounts which would from time to time exceed 5% 
of the principal amount and par value of its other 
securities then outstanding, but which would not 
exceed $4,000,000 outstanding at any one time 
through 1981. 


The prospective borrowings of PEPCO will be 
obtained from a group of 12 Pennsylvania banks 
aggregating $27,900,000. There are no specific 
requirements for compensating balances in 
conjunction with the proposed bank loans. Since 
there are no compensating balance requirements or 
other cost factors associated with the proposed 
loans, the effective cost of any such loan would be 
the floating prime commercial rate in effect from 
time to time at such bank. 


It is stated that the purpose of the loans is to make 
interest payments on debentures for the remainder 
of 1980 and 1981, to meet sinking fund obligations 
for 1981 on said debentures, and for common stock 
dividend payments to PECO. It is planned to 
liquidate said bank loans by the issuance of 
additional shares of PEPCO’s common stock in 
1982. 


The fees and expenses to be incurred in connection 
with the proposed transaction are $2,000. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than August 20, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said declaration which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
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exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21665/July 24, 1980 


In the Matter of 


THE SOUTHERN COMPANY 

ALABAMA POWER COMPANY 

GEORGIA POWER COMPANY 

GULF POWER COMPANY 

MISSISSIPP! POWER COMPANY 

SOUTHERN COMPANY SERVICES, INC. 
SOUTHERN ELECTRIC GENERATING COMPANY 


File No. 70-6456 


MEMORANDUM OPINION AND ORDER 
AUTHORIZING ISSUANCE OF COMMON STOCK 
UNDER THE EMPLOYEE STOCK OWNERSHIP PLAN 
OF THE SOUTHERN COMPANY SYSTEM AND 
DENYING A REQUEST FOR HEARING 


The Southern Company (“Southern”), a registered 
holding company, and its subsidiaries, Alabama 
Power Company, Georgia Power Company, Gulf 


Power Company, Mississippi Power Company, 
Southern Company Services, Inc., and Southern 
Electric Generating Company adopted effective 
January 1, 1976 The Employee Stock Ownership 
Plan of The Southern Company System (“Plan”). 
The original plan and its Trust have been 
determined by the Internal Revenue Service to 
qualify as a stock bonus plan and employee stock 
ownership plan under Sections 401(a) and 501(a) 
of the Internal Revenue Code and under Section 
301(a) of the Tax Reduction Act of 1975. We 
authorized the issuance of up to $15 million of 
Southern common stock under the plan on 
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September 8, 1977 (HCAR 20165) covering the 
requirements for plan years 1976-1978. 


The application before us under the Public Utility 
Holding Company Act of 1935 (“Act”) is to authorize 
the issuance of up to $40 million of Southern 
common stock (“the common stock”) on or before 
October 15, 1981, to cover the plan years 1979 and 
1980.' The sale price of the new stock to the plan 
may not exceed the last sale or independent bid on 
the New York Stock Exchange. Southern proposes to 
price the new stock, in the alternative, under any 
pricing formula which may be required by law or by 
Internal Revenue Service regulation, or to use either 
the closing price of the previous trading day, or the 
average of such closing prices for the 20 preceding 
trading days, based on consolidated trading as 
defined by the Consolidated Tape Association. 
These alternatives would apply only if they yield a 
lower price than the last price. The Trustees under 
the plan are not required to purchase the common 
stock from Southern, but the pricing formulae will 
tend to make it advantageous to the employees for 
them to do so. 


The plan implements provisions of the Internal 
Revenue Code which foster employee stock 
ownership by allowing a tax credit limited to 1% of 
the amount of qualified investments in property for 
which an investment tax credit is claimed, for 
contributions to a qualified plan, through which the 
contributions are invested in the employer's stock 
for the account of the employees. Since only 
Southern has common stock in public hands, the 
contributions of all of its subsidiaries are applied to 
the purchase of Southern stock. Such purchases 
provide funds for additional investment by Southern 
in the common equity of its subsidiaries. 


No employee contribution is required for this “basic 
benefit” under the plan. Following amendment ofthe 
tax law, effective for the year 1979 and thereafter, 
the plan has been amended to provide additional 
voluntary contributory benefits, under which the 
employer companies will contribute up to an 
additional half of one percent of the qualified 
investment for the benefit of those employees who 





1Contributions under the plan are made 30 days 
after the due date (including extensions of time) for 
the filing of the consolidated federal income tax 
return, so the issuance of stock for each plan year 
occurs in the following year. 
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elect to make a participant matching contribution. 
The amount of each participant's maximum 
contribution is pro rated on the basis of the 
participant's compensation, with provisions for 
further proration to the extent that participants do 
not elect to use their full allotment. 


The amendments, unlike the basic plan, have not yet 
been passed on by the Internal Revenue Service. 
Due to the time limitations on deductions, it is 
proposed to proceed with the plan as amended. 
Appropriate provisions are made for return of the 
additional contributions if the amended plan is not 
duly qualified. 


The plan authorizes employer contributions in stock 
or in cash. The purchase of the common stock by the 
subsidiaries for immediate contribution is 
permitted, but it is expected that the contributions 
under this plan will be generally made in cash, which 
the trustees must invest in Southern common stock. 
The trust establishes an account for each 
participating employee which will reflect the shares 
to which the employee is entitled for each plan year. 
All amounts properly allocated to an employee's 
account are vested and non forfeitable. The 
employee has full voting rights and may elect to 
receive the cash dividends or allow them to be 
reinvested. Distribution of the stock to the employee 
will normally occur on termination of _his 
employment, by retirement or otherwise. 


The Southern system, through its subsidiaries, isthe 
principal electric utility in the states of Georgia and 
Alabama, and serves adjacent portions of Florida 
and Mississippi. It had $10.5 billion in consolidated 
assets at December 31, 1979, of which $9.4 billion 
was net utility plant. Its consolidated capitalization, 
on the same date, consisted of: 
In millions 
Amount Percentage 
$4,769 55.2 
444 5.1 
937 10.8 
2,499 28.9 
$8,649 100.0 


Long term debt 
Bank loans and current maturities 
Preferred stock 
Common equity 
Total 


The consolidated revenues of the Southern system 
for 1979 were $3.1 billion and its consolidated net 
income after subsidiary preferred stock dividends, 
was $219 million, representing about $1.51 ashare 
on the approximately 145 million Southern common 
shares outstanding. Pro forma, as of December 31, 
1979, the maximum amount of new stock sought to 
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be authorized for the plan would be about 
24/100ths of 1% of the outstanding shares.* The 
pricing formula assures that such stock will be sold 
at the current market evaluation of its earning power. 


All of the common equity is that of Southern itself. 
Southern has outstanding a $125 million corporate 
term loan, due in approximately equal annual 
installments in the years 1980-1982. (HCAR No. 
19439, March 23, 1976). During the past two years, 
Southern has not sold new common stock, except 
through the Employees Stock Ownership Plan which 
it seeks to continue here, and two other continuous 
plans for investment by stockholders and 
employees. During the same period, Alabama Power 
Company has not issued new bonds or preferred 
stock, but has relied on temporary bank financing, 
pending resolution of prolonged rate litigation. 
(HCAR No. 20970, March 23, 1979; HCAR No. 
21188, August 16, 1979). On the basis of relief 
obtained in that litigation, Alabama has sold the first 
$100 million of refunding bonds. (HCAR No. 21605, 
June 3, 1980). Completion of such financing will 
necessarily include a substantial proportionate 
equity investment by Southern. 


For present purposes, it is unnecessary to review the 
particulars of this or other financial requirements of 
the Southern system, since the common stock 
proposal before us, involving about $20 million a 
year, represents only a small fraction of Southern’s 
projected requirements for this year. The present 
application is directed to the benefits it provides 
under independent federal policy to the system’s 
employees. The system companies will gain the 
intangible but important fruits of employee stock 
ownership, and a modest but not trivial independent 
source of needed capital. 


Three stockholders of Southern Company, who are 
also customers of Georgia Power Company, filed on 
June 10, 1980, a request for hearing on the 
application. They state that the Southern system’s 
construction budget for 1980-1981 is approximately 
$2.8 billion, which includes work on 14 generating 
facilities as well as transmission, distribution, and 
miscellaneous capital improvements. They assert 





“The actual number of shares to be issued under the 
plan in 1980 and 1981 will depend on the amount of 
the investment tax credit for 1979 and 1980, the 
amount of participations by the employees, and the 
market prices on the contribution dates. 
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that the construction program is excessive and 
improvident. They seek a hearing to examine the 
future demand for electric energy in the area served 
by Southern, and to examine alternatives, including 
but not limited to energy demand conservation and 
cogeneration. They also assert that the National 
Environmental Policy Act of 1969 (“NEPA”) requires 
that the Commission prepare a detailed statement of 
the environmental impact of the proposed 
transaction before acting on the application. 


Insofar as the motion seeks an examination of the 
Southern System's plans and choices of means for 
rendering electric service in the southeastern 
portion of the United States, it misunderstands the 
nature and scope of the Act’s regulation. The Act 
does not confer authority on this Commission over 
either utility rates or services. These subjects were 
left to the state regulatory authorities. The stated 
purpose of the Act was to remove impediments to 
their authority.2 The Federal Power Act, adopted as 
Title Il of the statute of which the Holding Company 
Act was Title |, separated those matters of Federal 
concern which involved rates and operations, and 
assigned their administration to another agency, 
now the Federal Energy Regulatory Commission, 
specially qualified and equipped to deal with the 
technology of energy generation and transmission.‘ 
Each of the operating companies in the Southern 
system is regulated by the utility commission of its 
state, and in pertinent matters by the Federal Energy 
Regulatory Commission. The application before us 
deals with an issue of holding company common 
stock, within our jurisdiction, but is intimately 
related to regulations of the Internal Revenue 
Service and based primarily on employee 
compensation plans of subsidiaries subject to state 
regulation. 


The specific and detailed standards prescribed by 
Sections 7(c) and 7(d) of the Act, which govern this 
application, deal with the investment character and 
cost of the financing. The only statutory 
requirement® not patently so limited is Section 
7(d)(3), which would call for denial of the application 
if the Commission found that 


“(3) financing by the issue and sale of the 
particular security is not necessary or 
appropriate to the economical and efficient 
operation of a business in which the applicant 
lawfully is engaged or has an interest.” 


The Southern system consists of a single integrated 
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electric system, as defined in Section 11(b)(1) ofthe 
Act, and the application is directed to financing that 
business. The requirement that financing be limited 
to a business in which applicant is lawfully engaged 
refers in the first instance to the limitations imposed 
by Section 11(b)(1) on the scope of a system’s 
activities. We may assume that financing for an 
activity which has been determined to be unlawful 
under some other Federal or local law would be 
objectionable under Section 7(d)(3). But we. are 
satisfied that the clause does not grant us 
jurisdiction to determine independently the scope 
and application of the many laws affecting the 
business operations of a registered holding 
company system. 





Sections 1(a)(1), 1(b)(1), 1(b)(2), 1(b)(3), 7(g),-8, 
9(b), 10(b). 


‘City of Lafayette v. SEC, 454 F2d 941, 954-956, 
(CADC, 1971), aff'd 411 US 747, 754-755 (1973); 
sub nom. Gulf States Utilities Co. v. FPC; Certiorari 
was not granted from the Court of Appeals decision 
which affirmed the SEC order in the consolidated 
case, but the Supreme Court noted favorablythe 
distinction drawn by the Court of Appeals between 
the two acts. See also Alabama Electric Cooperative 
v. SEC, 353 F2d 905, 907 (CADC 1965). 


5Section 7(d)(6), turns on a finding that 


“(6) the terms and conditions of the issue or sale of 
the security are detrimental to the public interest or 
the interest of investors or consumers.” (emphasis 
supplied) 


This is directed to the terms of the security and the 
sale, not the purpose of the financing. See: City of 
Lafayette v. SEC, supra at 954-956, where the Court 
of Appeals held that the Commission did not have to 
consider matters arising out of utility operations in 
approving financings under Sections 6 and 7 of the 
Act. Section 7(f) 


“Any order permitting a declaration to become 
effective may contain such terms and conditions as 
the Commission finds necessary to assure 
compliance with the conditions specified in this 
section.” (emphasis supplied) 


is similarly limited in scope. 
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For the same reason, we cannot read the reference to 
‘economical and efficient operation” as conferring 
on us a general jurisdiction over the conduct of the 
utility business of the operating subsidiaries in the 
registered system. We do not suggest that we have 
no interest in the subject. On the contrary, we 
generally require periodic data on the system 
budgets, but for the purpose of assessing the 
financial planning.® Financing needs are the 
mathematical difference between other receipts 
and expenditures. The total requirements and the 
full financing cycle are relevant to placing a 
particular element in context.’ Section 7(a)(1) 
incorporates in each application the data required 
under the securities laws with respect to the 
transaction, which consist among other things, of 
full recent financial statements, and descriptions of 
the large generating plants under construction. A 
broader review, based on the cash budgets of the 
system members, is effected in the context of major 
transactions.® 


A utility company does not require our permission to 
build facilities to carry on its utility business, or to 
contract with non affiliated manufacturers or 
construction firms for the equipment and work 
required. Major projects, such as a large generating 
plant, involve many years of work before completion, 
with relatively minor expenditures in the initial 
stages. The utility will fix the price for components by 
contract as early as feasible, with payments to be 
made as work is done or equipment delivered under 
the construction schedule. 


Its need to seek financing authority under Section 7 
of the Act arises only if and when its maturing 
obligations exceed its internal cash flow. In 1979, 
The Southern system’s gross property additions 
were $1.1 billion, but it had $713 million available 
from internal sources. It raised $553 million by 
financing subject to our jurisdiction, of which $171 
million was to refund maturing long term debt. 
Except for a minor amount of pollution control 
bonds, none of the new financing was directed to or 
identified with any particular capital improvement. 


The expenditures for construction do not, as such, 
require our approval under the Act. The utility may 
and must, pay its obligations from any resources it 
has. If its internally generated cash is sufficient to 
meet all capital requirements, a common situation 
when the Act was adopted and for long periods 
during its history, no application is required by the 
Act for any purpose. A substantial portion of the 
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aggregate capital additions are paid from operating 
revenues and are never used as a basis for new 
financing.° 


Even under more exigent circumstances, now 
prevailing, capital needs follow, rather than precede 
construction. The financing cycle deals with the 
cash flow deficit created by an excess of current 
payments over current receipts. Capital 
expenditures appear in that calculation upon billing 
by the contractor or supplier, which in each period 
represents the currently incurred costs on each of 
the innumerable projects underway, ranging from 
the payroll for exmployees extending service to a 
new customer to a month’s work on a generating 
plant commenced several years ago and scheduled 
for completion several years hence. The short term 
financing we authorize is applied to pay for work 
done, and the long term financing provides funds to 
repay the short term borrowings. And the need for 
both short term and long term financing actually 
depends on the daily balance in the _ utility 
company’s bank account, rather than on the nature 
of the obligations being paid. 


Although the impact of any form of impediment to 
financing, such as Alabama’s recent rate difficulties, 
tends to be primarily on the construction budget, 
because of its size and deferred usefulness, the 
crisis Management necessarily deals with short 
range cash requirements. Adjustments are limited 
by contractual commitments and penalty clauses 
and focus on minimizing disruption and waste. 





®Ohio Power Company HCAR No. 19502 (p. 5), April 
27, 1976. 


7Central Power & Light Company, 27 SEC 185, 189- 
191 (1947); Consumers Power Company, 6 SEC 
444, 472 (1939), cf. Georgia Power Company, 45 
SEC 610, (1974). 


SHCAR No. 21501, March 28, 1980, dealt with the 
Southern system members short term borrowing 
levels for the twelve months ending March 31, 1981. 


‘This is required by bond indenture provisions 
dealing with sinking funds and renewal and 
replacement funds, which are a standard feature of 
utility financing and specifically prescribed by us 
under the Act. Statements of policy regarding first 
mortgage bonds, sections (b) to (g) (HCAR No. 
13105, February 16, 1956). 
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Had we refused, for some lawful reason, to permit 
the Southern system to raise any new capital in 
1979, it would have been forced to cut back its 
construction expenditures by about 30%.!° But we 
would have had no authority to prescribe what 
projects it should abandon, much less to order it to 
apply its own resources to programs Satisfactory to 
us. 


The motion necessarily relies on an assumption that 
we can and should permit the members of the 
Southern system to sell securities to lenders .and. 
investors only if this Commission is satisfied with the 
system's construction program and the manner in 
which the operating utilities conduct their lawful 
business. We reject that premise. The suggestion 
that, ancillary to our responsibility to pass on the 
soundness of a registered system’s security sales, 
we are vested with authority to regulate the operation 
of registered systems is wholly inconsistent with the 
scope of the Act. We conclude that the request for 
hearing is primarily directed to issues we cannot 
decide. Neither the application nor the request for 
hearing raise questions relevant to the authorization 
sought which require an evidentiary hearing to 
resolve.!! The request for hearing will be denied. 


Our authorization of the issue and sale of the 
common stock is not a major Federal action 
significantly affecting the quality of the human 


environment both in the total context of utility 
regulation and of our special financing 
responsibilities under the Act. The effect of security 
issues governed by Sections 6 and 7 of the Act is to 
permit the issuer to seek funds from investors. This 
effect is clearly outside the scope of NEPA. Southern 
itself is not engaged in utility operations or 
construction. Its functions under the Act are 
effectively limited (Section 13(a)), to owning the 
common stock of its subsidiaries and supplying their 
common equity requirements. The equity character 
of its investments make them especially unsuitable 
for earmarking for any particular project. The 
payment of bank debt or a maturing bond issue both 
provides an immediate return for eliminating 
interest charges and fulfills the purpose of equity by 
improving the capitalization ratio. We do not certify, 
license, or otherwise regulate any aspect of the 
construction of utility facilities.!2 We do not grant or 
authorize the grant of Federal funds, property or 
privileges for that purpose. Financing subject to our 
jurisdiction is effected in the capital markets in the 
Same manner and subject to the same regulation as 
other issuers, except that the Act imposes additional 
restrictions with respect to terms, quality and costs. 
The effect of our review and order is to find that the 
transaction complies with these additional 
requirements. 


The financing cycle of a large utility system is 





Our order in Alabama Power Company (HCAR No. 


20469, March 24, 1979), deferring action on 
additional bank borrowing, had this kind of effect. 
But it was required by Sections 7(d)(1) and 7(d)(2), 
since the record offered no assurance the additional 
loans could be repaid. 


The entire $40 million sought is less than the 1980 
principal installment on Southern’s own term loan, 
and less than the $43 million of common equity 
required to balance, in the minimum 30% ratio, the 
initial $100 million of Alabama Power Company 
bonds already sold this year (HCAR No. 21605, 
supra) to partially refund the interim financing we 
authorized in 1979 (HCAR No. 21605, supra). 
Sections 7(c)(1)(A), 7(d)(1) and 7(d)(2) of the Act, 
in the context of the System’s December 31, 1979 
capitalization, establish the need for this particular 
transaction, independently of Southern’s future 
plans. 
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'2As noted in City of Lafayette v. SEC, supra, the 
Commission in acting pursuant to Sections 6 and 7 
of the Act is limited to consideration of issues 
relating to the financial structure—not the 
operations—of holding companies and their 
subsidiaries. The courts have made clear in 
instances where there is no direct causal connection 
between the agency activity authorized and any 
significant environmental impact that no impact 
statement is required. See, e.g., Plaza Bank v. Board 
of Governors, 575 F.2d 1248 (8th Cir. 1978); 
National Citizens Committee for Broadcasting v. 
FCC, 567 F.2d 1095, 1098 n.3 (D.C. Cir. 1977). 
Similarly, given the limited nature of the agency 
action requested in this case, it is clear that no policy 
underlying the National Environmental Policy Act 
would be served by preparing an impact statement 
in this proceeding. 
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complex and requires careful management. There 
are contractual limitations in bond indentures and 
corporate charters as to the amount and kinds of 
senior securities that can be issued.'? and as to 
permissible levels of short term borrowing. Both 
these restrictions and rating considerations require 
new financing to consist of a balance combination of 
common stock and senior securities. Economy and 
efficiency in financing precludes raising new capital, 
and paying interest and dividends thereon, until it is 
needed, a policy embodied not only in Section 
7(d)(3) in the Act, but also in the contractual 
earnings tests referred to and in market insistence 
on the same standards. With occasional exceptions 
like the present application, the long term financing 
governed by Section 7 consists of underwritten 
public offerings to be used to refund accumulated 
short term debt or maturing long term obligations. 
Since the Act deals with large issuers, such offerings 
are as large as the issuer and underwriters believe 
the market will absorb. They are designed to fit 
Current market preferences, and are arranged with 
an eye to the scheduling of other large public 
offerings. 


Accordingly, any significant delay in our order under 
Section 7 would create a financial crisis for the 
issuer. The market to which the proposed offering 
was directed would be missed, and the obligations it 
was designed to pay would be unsatisfied. The 
market and requirements would be different andthe 
original proposal would tend to be inadequate evena 
few months later. 


In recognition of such urgencies, the procedures 
prescribed by Section 7(b) of the Act require prompt 
action on financing applications. Unless the 
Commission orders a hearing: 


“(b) a declaration filed under this Section shall 
become effective within such reasonable 
period of time as the Commission shall fix by 
rules and regulations or order.” 


Even if a hearing is ordered, Section 7(b) reiterates 
the direction that “within a reasonable time after an 
opportunity for hearing. . .the Commission shall 
enter an order.” 


These time constraints would not permit the 
imposition of environmental determinations as to 
the effects of the construction program and 
alternative means for supplying electricity in the 
southeastern part of the United States. The Southern 
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system’s $2.8 billion current construction budget 
covers its four state electric utility system. These 
characteristics are common to the kind of interstate 
holding company regulated under the Act. 
Environmental review of construction programs of 
such magnitude would make orderly and timely 
financing by registered systems impossible.'* The 
“reasonable period of time” specified by Section 
7(b) requires dispatch to accomplish the intended 
financing, not its frustration by environmental 
explorations. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21572). 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is in the 





'SThese implement the quality standards of Section 
7(d)(1) and (2), codified in our statements of policy 
regarding first mortgage bonds and preferred stock 
(HCAR Nos. 13105 and 13106, February 16, 1956), 
but are self enforcing as long term contractual 
obligations of the issuer. 


4QOur Rule 23(c) provides 


“(c) Effective date—a declaration or application 
which complies with the applicabie requirements of 
the Act and the rules and regulations thereunder, 
will become effective or be granted respectively by 
an order to issue upon the expiration of the period 
prescribed in the notice of filing.” 


The application herein was filed April 30, 1980. The 
notice (HCAR 21472, May 13, 1980) set June 9, 
1980 as the expiration date of the notice period. A 
period of 40-60 days from filing is standard for 
Section 7 applications for general financing. 


'5Flint Ridge Dev. Co. v. Scenic Rivers Assn., 426 U.S. 
776, 788 (1976). In Elsmanv. Detroit Edison Co. (Cir. 
No. 7-72351, E.D. Mich., Jan. 4, 1978), the court 
upheld the Commission’s failure to prepare an 
environmental impact statement in connection with 
the effectiveness of a Securities Act registration 
statement. 
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public interest and in the interest of investors and 
consumers that said declaration, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


IT IS FURTHER ORDERED that the hearing 
requested is hereby denied. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 576/July 18, 1980 


In the Matter of 
WORLD AIRWAYS, INC. 
File No. 22-10478 


APPLICATION PURSUANT TO SECTION 
310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued a Notice giving interested persons until 
August 11, 1980 to request a hearing on an 
application by World Airways, Inc. (“Applicant”) 
pursuant to Section 310(b)(1)(ii) of the Trust 
Indenture Act of 1939 (the “Act’”) declaring that the 
trusteeships of Bankers Trust Company (“Bankers 
Trust”) under (1) an existing Equipment Trust 
Agreement, which is qualified under the Act (the 
“Indenture”), and (2) an Equipment Trust 
Agreement and the agency of Bankers Trust under a 
Pledge Agreement, neither of which is qualified 
under the Act, are not so likely to involve a material 
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conflict of interest as to make it necessary in the 
public interest or for the protection of investors to 
disqualify Bankers Trust from acting as trustee 
under the Indenture. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11261/July 18, 1980 


In the Matter of 


BACHE, HALSEY, STUART, SHIELDS 
INCORPORATED 

and 

CORPORATE INVESTMENT TRUST FUND 

(FOURTH THROUGH FIFTEENTH MONTHLY 
PAYMENT SERIES) 

c/o Bache Halsey Stuart Shields Incorporated 

100 Gold Street 

New York, New York 10038 


(812-4548) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 11 OF THE ACT TO 
PERMIT AN OFFER OF EXCHANGE AND PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN EXEMPTION 
FROM THE PROVISIONS OF SECTION 22(d) OF THE 
ACT 


NOTICE IS HEREBY GIVEN that Corporate 
Investment Trust Fund (Fourth through Fifteenth 
Monthly Payment Series) (“Trust”), which is 
registered under the Investment Company Act of 
1940 (“Act”) as a unit investment trust, and its 
sponsor, Bache Halsey Stuart Shields Incorporated 
(“Bache”) (hereinafter collectively referred to as 
“Applicants”) filed an application on October 5, 
1979, and an amendment thereto on May 19, 1980, 
requesting an order of the Commission (1) pursuant 
to Section 11 of the Act permitting the exchange of 
units of the above Series of the Trust for units of other 
of such indicated Series at net asset value plus a 
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fixed and reduced sales charge per unit, pursuant to 
an exchange option (“Plan”), and (2) for an order 
pursuant to Section 6(c) of the Act, exempting 
Applicants from the provisions of Section 22(d) of 
the Act to the extent necessary to permit such 
exchanges. All interested persons are referred tothe 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants state that the Trust is comprised of 
fifteen Series of similar but separate unit investment 
trusts organized under the laws of the 
Commonwealth of Massachusetts, the last twelve of 
which are the subject of currently effective 
Securities Act of 1933 (“1933 Act’) registration 
statements (such Series are hereinafter referred to 
as “Effective Series”). According to the application, 
the Trust’s primary investment objective is 
production of a high level of current income 
consistent with preservation of capital and prudent 
risk through investment in a fixed portfolio of debt 
obligations of corporations and other entities. 


Each Effective Series of the Trust is governed by the 
provisions of such Series’ Trust Agreement and 
Indenture. Applicants state that, for each Effective 
Series of the Trust, Bache acquires a portfolio of 
securities, believed by Bache to satisfy the 
investment objectives of the Series, which is 
deposited with a trustee in exchange for certificates 
representing an undivided interest in the deposited 
portfolio. The units are then offered to the public ata 
public offering price which is based on the offering 
prices of the underlying portfolio securities, plus a 
sales charge. The application states that the sales 
charge is currently 4 percent of the public offering 
price or 4.167 percent of the net amount invested in 
the underlying portfolio securities. 


The Applicants state that while not required to do so, 
Bache currently maintains a secondary market for 
Series Four through Fifteen and continually offers to 
purchase units of these Series, dependent on supply 
and demand and subject to change at any time, at 
prices based on the offering side evaluation of the 


underlying portfolio securities then in effect. 
Applicants further state that should Bache 
discontinue maintaining such market, the units can 
be liquidated only by direct presentation to the 
trustee and at redemption prices based on the bid 
side evaluation of the underlying portfolio securities. 
According to the application, Bache does not 
currently maintain a secondary market for Series 
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One through Three of Trust, and thus such Series will 
not participate in the Plan. 


Bache proposes to offer, subject to the conditions 
described below, the Plan to certificateholders of the 
Effective Series. The purpose of the Plan would be to 
provide investors in each of the Effective Series with 
a convenient means of transferring interests, as their 
investment requirements change, into any other 
series of the Effective Series. Applicants state that if 
Bache implements the Plan it would intend to hold it 
open under most circumstances; however, it 
reserves the right to modify, with the exception of 
sales charge, suspend or terminate the Plan at any 
time without notice to certificateholders. It is 
intended that the Plan will operate as follows: a 
certificateholder wishing to dispose of his units ina 
Series for which a secondary market is being 
maintained will have the option to exchange his units 
for any other Series of the Trust for which a 
secondary market is also maintained. When a 
certificateholder notifies Bache of his desire to 
participate in the Plan, Bache will deliver to such 
certificateholder a current prospectus for those 
Series of the Trust which Bache has available as a 
result of secondary market purchases and in which 
the certificateholder has indicated an interest. The 
certificateholder may then select the Series into 
which he desires his investment to be exchanged. An 
exchange pursuant to the Plan will operate in a 
manner essentially identical to any secondary 
market transaction except that the Applicants 
propose to allow a reduced sales charge for 
transactions effected pursuant to the Plan. 
According to the Application, heretofore units of the 
Effective Series have been repurchased by Bache at 
prices based on the aggregate offering side 
evaluation of the underlying securities in the 
portfolio of each Trust Series and have been resold at 
a public offering price based upon the offering side 
evaluation of the underlying securities plus a sales 
charge of 4% (4.167% of the net amount invested in 
the underlying obligations), which sales charge is 
calculated at the same rate as that calculated forthe 
initial public offering. Applicants propose to sell 
units pursuant to the Plan at a price equal to the 
offering side evaluation of the underlying securities 
divided by the number of units outstanding (“Unit 
Offering Price”), plus a fixed charge of $15 per unit 
(approximately 1.5% of the offering price depending 
upon changes in the market value of the underlying 
securities). The application states that Bache 
reserves the right to change such fixed charge from 
time to time in the event of fluctuations in the costs 
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of professional assistance and operational expenses 
in connection with the Plan; however, such fixed 
charge shall not exceed a maximum sales charge 
which is set at 4% of the public offering price of the 
unit in question. In addition, the costs of professional 
assistance and operational expenses for purposes of 
determining the fixed charge will not include any 
expense reflecting the costs of soliciting certificate- 
holders to participate in the Plan. In the event of a 
change in the sales charges, notice of such changes 
will be provided to certificateholders through regular 
updates of their prospectuses. 


The application further states that under the Plan 
certificateholders would not be permitted to make 
up any cash deficiency between the amount 
representing the units being submitted for exchange 
and those being acquired; that is, the certificate- 
holder would be permitted to acquire pursuant tothe 
Plan whole units only and amounts representing any 
excess of the sales price of units submitted for 
exchange would be remitted to the certificateholder. 
To illustrate, a holder of three units of an Effective 
Series with a Unit Offering Price of $965 may seek to 
exchange such units for units of another Effective 
Series with a Unit Offering Price of $900. In this 
example the certificateholder’s units would produce 
in the exchange $2,895 which amount may be 
invested in units of the other Series. Should three 
units of the other Series be acquired the cost would 
be $2,745 ($2,700 for the units and a $45 sales 
charge). The remaining $150 would be returned to 
the certificateholder in cash. 


The application states that the initially suggested 
reduced sales charge of $15 rather than the 
customary 4% sales charge for regular primary and 
secondary market sales is proposed by Bache as a 
result of certain cost savings; which reduction, inthe 
judgment of Applicants, would be beneficial to 
investors. According to the Application, a person 
desiring to dispose of units of one Effective Series 
and acquire units of another Effective Series may do 
so for a number of reasons, such as a change in 
investment goals or requirements. It is likely, 
according to the Applicants, that there will be a 
continuing need to assess an investor’s individual 
financial position and in all probability Bache’s 
account executives will actively participate in 
counseling the investor as to the proper course of 
action to follow, taking into account relevant factors 
involved. However, Applicants assert that since the 
investor is an existing customer whose essential 
investment needs have previously been identified, 
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some transactional savings will be produced. 
Further, Applicants argue that as a result of the fact 
that all of the Effective Series of the Trust are 
practically identical investment vehicles, subject to 
differences in quality, diversity, current prices and 
yield of the individual portfolios, an exchanging 
certificateholder may require less advice than if he 
were acquiring an interest in an entirely different 
kind of investment. Applicants state that they 
believe that a charge of $15 is a reasonable and 
justifiable expense to be allocated for the 
professional assistance and operational expenses 
which are contemplated in connection with the 
exchange transactions. This sales charge compares 
favorably with the regular sales charge applicable to 
non-exchange transactions in connection with 
primary and secondary sales of units of the Trust, 
and Applicants submit that such a sales charge is 
warranted in that such charges should cover the 
reasonable costs of Bache related to the operation of 
the Plan and yet give exchanging certificateholders 
an opportunity to share in the expected cost savings. 


Section 11(c) of the Act provides, among other 
things, that exchange offers involving registered unit 
investment trusts are subject to the provisions of 
Section 11(a) of the Act irrespective of the basis of 
exchange. Section 11(a) of the Act provides, in 
pertinent part, that it shall be unlawful for any 
registered open-end company or any principal 
underwriter for such a company to make, or cause to 
be made, an offer to the holder of a security of such 
company or any other open-end investment 
company to exchange his security for a security in 
the same or another such company on any basis 
other than the relative net asset values of the 
respective securities to be exchanged, unless the 
terms of the offer have first been submitted to and 
approved by the Commission. 


Section 22(d) of the Act provides, in pertinent part, 
that no registered investment company or principal 
underwriter thereof shall sell any redeemable 
security issued by such company to any person 
except at a current offering price described in the 
prospectus. The sales charge described in the 
prospectuses of each of the Effective Series of the 
Trust for effecting regular secondary market 
purchase and sale transactions is greater than the 
sales charge which will be applicable to transactions 
under the Plan. Rule 22d-1 under the Act permits 
certain variations in sales charges, none of which itis 
alleged will be applicable to transactions under the 
Plan. 
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Section 6(c) of the Act provides, in pertinent part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes of persons, securities, or transactions from 
any provision of the Act or of any rule or regulation 
under the Act, if and to the extent such exemption is 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE 1S FURTHER GIVEN that any interested 
person may, not later than August 11, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
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EQUITABLE MONEY MARKET ACCOUNT, INC. 
100 West 52nd Street 

P.O. Box 581 

New York, New York 10001 


(812-4678) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


Equitable Money Market Account, Inc. 
(‘Applicant’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on May 7, 1980, and an amendment 
thereto on June 9, 1980, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(4) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant to compute its net asset value per share 
using the amortized cost method of valuation. 


On June 19, 1980, a notice was issued of the filing of 
said application (Investment Company Act Release 
No. 11225). The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the exemption requested is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 


that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to compute its net asset value 
per share using the amortized cost method of 
valuation, be, and hereby is, granted, effective 
forthwith, subject to the following conditions: 


1. In supervising the Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to the Applicant’s investment 
adviser and sub-investment adviser, the Applicant’s 
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board of directors undertakes—as a particular 
responsibility within the overall duty of care owed to 
its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the Applicant’s investment 
objective, to stabilize the Applicant’s net asset value 
per share, as computed for the purpose of 
distribution, redemption and repurchase at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the board of directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the Applicant’s net 
asset value per share as determined by using 
available market quotations from the $1.00 
amortized cost price per share, and maintenance of 
records of such review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the board of directors will promptly 
consider what action if any should be initiated. 


(c) Where the board of directors believes the extent 
of any deviation from the Applicant’s $1.00 
amortized cost price per share may result in material 
dilution or other unfair results to investors of existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which action may include: redemption of 
shares of kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses or to 
shorten the Applicant’s average portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 





1To fulfill this condition, the Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
board of directors in the exercise of its discretion to 
be appropriate indicators of value. In addition, the 
Applicant states that the quotations or estimates 
utilized may include, inter alia, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 
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3. The Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that the Applicant will not 
(a) purchase any instrument with a remaining 
maturity of greater than one year, or (b) maintain a 
dollar-weighted average portfolio maturity in excess 
of 120 days. In fulfilling this condition, if the 
disposition of a portfolio instrument results in a 
dollar-weighted average portfolio maturity in excess 
of 120 days, the Applicant will invest its available 
cash in such a manner as to reduce its dollar 
weighted average portfolio maturity to 120 days or 
less aS soon as reasonably practicable. 


4. The Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and the 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meeting. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


5. The Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the board of 
directors determines present minimal credit risks, 
and which are of “high quality” as determined by any 
major rating service or, inthe case of any instrument 
that is not rated, of comparable quality as 
determined by the board of directors. 


6. The Applicant will include in each quarterly 
report, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter, 
and, if any action was taken, will describe the nature 
and circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11264/July 21, 1980 


In the Matter of 


IDS TAX-FREE MONEY FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 55402 


(812-4695) 


NOTICE QF FILING OF AN APPLICATICN 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that IDS Tax-Free Money 


Fund, Inc. (“Applicant”), registered under the 
Investment Company Act-of 1940, as amended 
(“Act”) as an open-end, diversified management 
investment company, filed an application on June 
16, 1980, and an amendment thereto on June 26, 
1980, requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to value its 
portfolio securities using the amortized cost method 
of valuation. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicant states that it registered under the Act on 
February 29, 1980, as an investment vehicle for 
substantial investors who desire tax-exempt income 
from a portfolio of high quality short-term municipal 
obligations. According to the application, 
Applicant’s investment objective is to provide as 
high a level of current income as is consistent with 
the stability of principal and liquidity. The 
application also states that Investors Diversified 
Services, Inc., will serve as the investment adviser to 
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Applicant. A registration statement on Form N-1 
under the Securities Act of 1933 covering shares of 
common stock of Applicant has been filed with the 
Commission, but has not yet become effective. 
Thus, a public offering of Applicant’s common 
shares has not commenced. Applicant’s common 
shares will be offered for sale to the public at net 
asset value without’a sales charge. 


The Applicant represents that its portfolio will be 
invested in general obligation bonds, revenue 
bonds, and notes with original or remaining 
maturities of one year or less. The Applicant further 
states that at least 80% of its net assets will be 
invested in debt obligations issued by states, the 
District of Columbia, territories and possessions of 
the United States, and their political subdivisions, 
duly constituted authorities and corporations, the 
interest from which is wholly exempt from federal 
income taxation in the opinion of bond counsel tothe 
issuer and that this policy can be changed only ifthe 
holders of a majority of the Applicant’s outstanding 
shares agree. Applicant further states that the 
remainder of its assets (not to exceed 20% of its net 
assets) may be invested in short-term notes and 
obligations of the United States government, banks, 
and corporations having remaining or original 
maturities of one year or less. The application states 
that the dollar-weighted average maturity of the 
Applicant’s portfolio will at all times be 120 days or 
less. 


The Applicant states that the tax-exempt securities 
which it may invest in include tax anticipation notes, 
bond anticipation notes, revenue anticipation notes, 
tax and revenue anticipation notes, construction 
loan notes, tax-exempt commercial paper, project 
notes and other short-term municipal securities that 
are similar to the foregoing. In addition, the 
application states that the Applicant may enter into 
repurchase agreements, and may purchase 
securities on a “when-issued” basis but that the 
Applicant will not invest more than 20% of its net 
assets in “when-issued” securities. The application 
further states that the Applicant does not presently 
intend to invest in “put” transactions, but that it 
reserves the right to do so in the future. 


Applicant represents that the municipal notes in its 
portfolio will be rated not lower than Aa or MIG-2 by 
Moody’s Investors Services, Inc., and that the 
municipal bonds will be rated not lower than AA by 
Standard & Poor’s Corporation. Applicant may also 
purchase nonrated municipal bonds and notes so 


Volume 20, No. 11, August 5, 1980 





long as they meet standards of quality equivalent to 
those described above. 


The application states that all of the above 
instruments are generally otfered on the basis of a 
quoted yield to maturity and the price of the security 
is adjusted so that relative to the stated range of 
interest it will return the quoted rate to the 
purchaser. The Applicant states that it intends to 
declare and pay its net income as a dividend to its 
shareholders on a daily basis and distribute it 
monthly, and that “net income” for this purpose will 
consist of all interest income accrued on the 
portfolio assets of the Applicant, less all expenses of 
the Applicant. The application also states that if the 
Applicant values its securities on an amortized cost 
basis there will be no calculation for realized or 
unrealized capital gains or losses. Applicant 
represents that the nature of the investments which 
it proposes to make have characteristics which are 
similar to those securities which are generally 
designated as money market instruments. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by an_ investment 
company’s board of directors. Rule 22c-1 adopted 
under the Act provides, in part, that no registered 
investment company or principal underwriter 
therefor issuing any redeemable security shall sell, 
redeem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an order 
to purchase or sell such security. Rule 2a-4 adopted 
under the Act provides, as here relevant, that the 
current net asset value of a redeemable security 
issued by a registered investment company, used in 
computing its price for the purposes of distribution, 
redemption and repurchase, shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-4 further states that portfolio securities with 
respect to which market quotations are readily 
available shall be valued at current market value, 
and other securities and assets shall be valued at fair 
value as determined in good faith by the board of 
directors of the registered company. Prior to the 
filing of the application, the Commission expressed 
its viewthat, among other things, (1) Rule 2a-4 under 
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the Act requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments onan 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). In view of the 
foregoing, Applicant requests exemptions from the 
provisions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent necessary 
to permit Applicant to value its portfolio securities by 
means of the amortized cost method of valuation 
(i.e., valuing securities at cost, adjusted for 


amortization of premium or accretion of discount). 


Section 6(c) provides, in pertinent part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security or 
transaction or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


In support of the relief requested, Applicant states 
that its experience has been that investors in a 
money market fund desire a stable net asset value, 
preferably at $1.00 per share, and a constant and 
steady flow of investment income. Applicant also 
states that it will not own portfolio securities having 
maturities exceeding one year, and its average 
portfolio maturity will not exceed 120 days. 
Applicant further states that its experience has been 
that with respect to municipal securities maturing in 
120 days or less, there is normally a negligible 
discrepancy between market value and the 
amortized cost value of such securities. Onthe basis 
of the foregoing, Applicant believes that the 
valuation of its portfolio securities on the amortized 
cost basis will benefit its shareholders by enabling 
Applicant to more effectively maintain its $1.00 
price per share while providing shareholders with 
the opportunity to receive a flow of investment 
income less subject to fluctuation than under 
procedures whereby its daily dividend would be 
adjusted by all realized and unrealized gains and 
losses on its portfolio securities. 


Applicant consents to the following conditions being 


contained in any order of the Commission granting 
the exemptive relief requested: 
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(1) In supervising Applicant's operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant's Board of Directors undertakes— 
as a particular responsibility within the overall duty 
of care owed to its stockholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and Applicant’s 
investment objectives, to stabilize Applicant's net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase at $1.00 
per share. 


(2) Included within the procedures to be adopted by 
the Board of Directors shall be the following: 


(a) Review by the Board of Directors, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from Applicant’s $1.00 amortized cost 
price per share, and maintenance of records of such 
review.? 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the Board of Directors will 
promptly consider what action, if any, should be 
initiated. 


(c) Where the Board of Directors believes the extent 
of any deviation from Applicant’s $1.00 amortized 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations, or estimates of 
market value reflecting current market conditions 
chosen by its Board of Directors in the exercise of its 
discretion to be appropriate indicators of value. 
Applicant states that the quotations or estimates 
utilized may include, inter alia, (1) quotations or 
estimates of market value for individual portfolio 
instruments, or (2) values obtained from yield data 
relating to classes of municipal securities published 
by reputable sources. 


in fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 


812/SEC DOCKET 


cost price per share may result in material dilution or 
other unfair results to investors or existing 
stockholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten 
Applicant’s average portfolio maturity; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 


(3) Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days.’ 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Board of Directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the Board’s meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Applicant will limit its portfolio instruments, 
including repurchase agreements if any, to those 
U.S. dollar-denominated instruments which the 
Board of Directors determines present minimal 
credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the Board of 
Directors. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, will describe the nature 
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and circumstances of such action. 


The Applicant represents that its Board of Directors 
has determined in good faith that in light of the 
characteristics of the Applicant as described above 
and, subject to compliance with the above 
conditions, absent unusual or extraordinary 
circumstances, the amortized cost method of 
valuing portfolio securities is appropriate and 
preferable for the Applicant and reflects fair value of 
such securities. Applicant further represents that 
granting of the requested exemptions is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 15, 1980, at 5:30 
p.m., submit to the Commission.in writing, a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


NASSAU PHYSICIANS’ FUND, INC. 
1200 Stewart Avenue 
Garden City, New York 11530 


(811-920) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Nassau Physicians’ Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified 
management investment company, filed an 
application on May 7, 1980, pursuant to Section 8(f) 
of the Act for an order of the Commission declaring 
that Applicant has ceased to be an investment 
company as defined in the Act. 


On June 20, 1980, a notice (Investment Company 
Act Release No. 11229) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Nassau Physicians’ 
Fund, Inc., shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11266/July 22, 1980 


In the Matter of 


TAX EXEMPT BOND FUND FOR MINNESOTANS, 
INCORPORATED 
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1414 Soo Line Building 
Minneapolis, Minnesota 55402 


(811-2816) 


ORDER DECLARING THAT COMPANY HAS CEASED 
TO BE AN INVESTMENT COMPANY 


Tax Exempt Bond Fund For Minnesotans, 
Incorporated (“Applicant”), registered as an open- 
end diversified management investment company 
under the Investment Company Act of 1940 (“Act”), 
filed an application pursuant to Section 8(f) of the 
Act on May 19, 1980, for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


On June 20, 1980, a notice was issued of the filing of 
said application (Investment Company Act Release 
No. 11228). The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the Applicant has ceased to be an investment 
company as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Tax Exempt Bond 
Fund For Minnesotans, Incorporated, shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11267/July 22, 1980 


In the Matter of 

ASSET INVESTORS FUND, INC. 
67 Wall Street 

New York, New York 10005 


(812-4586) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM THE PROVISIONS 
OF SECTIONS 17(g), 30(a), 30(b), 30(d) AND 30(e) 
OF THE ACT AND APPLICABLE RULES 
THEREUNDER 


Asset Investors Fund, Inc. (“Applicant”), a Delaware 
corporation registered under the Investment 
Company Act of 1940 (‘Act’) as a diversified, 
closed-end, management investment company, 
filed an application on December 21, 1979, and an 
amendment thereto on May 29, 1980, requesting an 
order pursuant to Section 6(c) of the Act exempting 
Applicant from the provisions of Sections 17(g), 
30(a), 30(b), 30(d) and 30(e) of the Act and Rules 
17g-1, 30a-1, 30a-2, 30b1-1, 30b2-1 and 30d-1 
thereunder. 


On June 19, 1980, a notice (Investment Company 
Act Release No. 11227) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
=n order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, and 
the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 


that the application for exemption from the 
provisions of Sections 17(g), 30(a), 30(b), 30(d) and 
30(e) of the Act and Rules 17g-1, 30a-1, 30a-2, 
30b1-1, 30b2-1 and 30d-1 thereunder, to the extent 
requested, be and hereby is, granted, effective 
forthwith, subject to the terms and conditions set 
forth in the application. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11268/July 22, 1980 


In the Matter of 


MELLON FINANCIAL COMPANY 
6400 Steubenville Pike 

P.O. Box 15599 

Pittsburgh, Pennsylvania 15244 


(812-4693) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Mellon Financial 
Company (“Applicant”), a Pennsylvania corporation, 
filed an application on June 13, 1980, and an 
amendment thereto on July 10, 1980, pursuant to 
Section 6(c) of the Investment Company Act of 1940 
(“Act”), for an order of the Commission exempting 
Applicant from all provisions of the Act. All 
interested persons are referred to the application 
which is on file with the Commission for a statement 
of the representations made therein which are 
summarized below. 


Applicant, a Pennsylvania corporation, is a wholly- 
owned subsidiary of Mellon National Corporation 
(“Mellon”), a one-bank holding company registered 
under the Bank Holding Company Act of 1956 and 
incorporated under the laws of Pennsylvania. As of 
December 31, 1979, Mellon was the 12th largest 
bank holding company in the United States in terms 
of total equity capital and the 17th largest bank 
holding company in terms of total assets. Mellon’s 
principal subsidiary is Mellon Bank, N.A. (“Mellon 
Bank”), a member bank of the Federal Reserve 
System which was the 16th largest commercial bank 
in the United States as of December 31, 1979 in 
terms of total assets and deposits. Other 
subsidiaries of Mellon engage in mortgage banking, 
real estate financing, consumer finance and 
equipment leasing. 


Applicant states that it was organized in order to 
consolidate short-term commercial paper and long- 
term debt financing activities on behalf of Mellon 
under one corporate entity for ease of 
administration, accounting, recordkeeping and tax 
considerations, and that its sole purpose will be to 
provide a vehicle through which Mellon can finance 
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its operations and those of its subsidiaries through 
the issuance of debt securities. According to the 
application, it is anticipated that Applicant will make 
public offerings and private placements of long-term 
and short-term debt instruments, including 
commercial paper. Applicant represents that all 
such debt securities will be unconditionally 
guaranteed by Mellon as to principal and interest, 
and such guarantees will be on a parity with other 
unsecured debt obligations of Mellon and 
guarantees of debt obligations of its subsidiaries, 
and no such guarantee will be subordinated in right 
of payment to other debt issued or guaranteed by 
Mellon. Applicant proposes to lend the proceeds of 
all debt offerings to Mellon and its subsidiaries in 
exchange for notes or other evidences of 
indebtedness issued by those entities. Applicant 
states that it will not engage in any other business 
and its only assets will be cash and evidences of the 
indebtedness owed to. it by Mellon and _ its 
subsidiaries. 


Applicant represents that its debt securities will be 
registered under the provisions of the Securities Act 
of 1933 unless they are issued in a nonpublic 
offering or are otherwise exempt from registration 
under that Act, and that any such debt securities to 
be registered under the provisions of the Securities 
Act of 1933 will be issued pursuant to a trust 
indenture subject to and qualified under the Trust 
Indenture Act of 1939. According to the application, 
if debt securities to be issued by Applicant are 
registered under the provisions of the Securities Act 
of 1933, Applicant will become a reporting company 
under the Securities Exchange Act of 1934 by reason 
of Section 15(d) thereof and, under existing rules 
and regulations of the Commission, will be required 
to file with the Commission annual reports on Form 
10-K and quarterly reports on Form 10-Q. Applicant 
asserts that such reporting requirements under the 
Securities Exchange Act of 1934 will bein addition to 
more expansive filings of a similar nature required to 
be made by Mellon for itself and its subsidiaries ona 
consolidated basis. 


Section 3(a)(3) of the Act defines the term 
“investment company” to include any issuer which 
is engaged or proposes to engage in the business of 
investing, reinvesting, owning, holding, or trading in 
securities, and owns or proposes to acquire 
investment securities having a value exceeding 40 
percent of the value of such issuer's total assets 
(exclusive of Government securities and cash items) 
on an unconsolidated basis. Applicant states that its 
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only assets will 
indebtedness. 


be cash and evidences of 


Section 6(c) of the Act provides, in relevant part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or any class or classes of 
persons, securities, or transactions, from any 
provision or provisions of the Act if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and purposes fairly intended by the 
policy and provisions of the Act. 


Applicant submits that because Mellon is primarily 
engaged, through its wholly-owned subsidiary 
Mellon Bank, in the business of banking, it is 
excluded from the definition of investment company 
by Section 3(c)(6) of the Act, and it could therefore 
issue debt securities directly without raising 
questions under the Act. Applicant also submits that 
the fact that the debt securities are issued by a 
wholly-owned subsidiary of Mellon should not bring 
Mellon or Applicant within the policies of the Act. 
Applicant represents that Mellon and _ its 
subsidiaries, including Mellon Bank and Applicant, 
are subject to regulation by the Board of Governors 
of the Federal Reserve System, and Mellon is 
required to file with the Federal Reserve Board an 
annual report and such additional information as the 
Federal Reserve Board may require. Applicant 
represents that it and its related companies are and 
will be strictly supervised by various banking 
authorities. The application also states that the 
business of Mellon bank and that of its affiliates is 
subject to regulation of various federal and state 
banking authorities and examination by the 
Comptroller of the Currency. Applicant states that 
Mellon is also registered under the Securities 
Exchange Act of 1934 and is subject to reporting and 
other provisions of that act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 23, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
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upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11269/July 22, 1980 


In the Matter of 


CHAGRES FUND, INC. 
P.O. Box 914 
Hendersonville, North Carolina 28739 


(811-1518) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Chagres Fund, Inc. 
(‘‘Applicant’’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on May 12, 1980, pursuant to Section 
8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as defined in the Act. All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein which are 
summarized below. 


Applicant is a corporation organized under the laws 
of the State of Maryland. Applicant filed its initial 


Volume 20, No. 11, August 5, 1980 





Registration Statement under the Act on August 3, 
1967, which registration first became effective on 
February 29, 1968. 


Effective August 23, 1979, Applicant sold 
substantially all of its property and assets to Beacon 
Income Fund, Inc. (‘Beacon’) without the 
assumption by Beacon of any liabilities of Applicant 
in exchange for shares of Beacon at net asset value, 
pursuant to an Agreement and Plan of 
Reorganization (‘Agreement’), approved by 
Applicant’s Board of Directors on January 31, 1979 
and approved on August 22, 1979, in accordance 
with Maryland law by an affirmative vote of the 
holders of not less than two-thirds of the outstanding 
common stock of Applicant. The assets of Applicant 
transferred to Beacon consisted of all of the 
investments, properties, rights and other assets of 
Applicant, free and clear of all liens, encumbrances 
and claims, whatsoever, excluding a cash reserve in 
the amount of $5,000 which was retained by 
Applicant for the payment of its expenses in 
connection with the agreement, its liquidation, 
dissolution and its other liabilities. The shares of 
Beacon so received by Applicant were distributed, 
pro rata, to the shareholders of Applicant. According 
to the application, 6n August 22, 1979, Applicant 
had outstanding 59,748.80 shares of common stock 
held by 133 shareholders of record with a net asset 
value per share of $5.51 and an aggregate net asset 
value of $329,240.28. 


The Applicant represents that it intends to take 
appropriate steps to file a certificate of dissolution 
under Maryland law. Applicant states that it is 
indebted for legal and accounting fees and expenses 
relating to its liquidation and dissolution in an 
indeterminable amount, but not in excess of $5,000. 
Further, the Applicant asserts that it no longer has 
any security holders, is not a party to any litigation or 
administrative proceeding and does not propose to 
engage in any activity other than that necessary for 
winding up its business affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased to 
be an investment company, it shall so declare by 
order, and upon the effectiveness of such order, the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1980, at 5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11270/July 22, 1980 


In the Matter of 


RETIREMENT PLANNING FUNDS OF 
AMERICA, INC. 

111 West Washington St. 

Chicago, Illinois 


(812-4682) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


On June 18, 1980, a notice was issued (Investment 


Company Act Release No. 11224) of an application 
filed on May 15, 1980, by Retirement Planning 
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Funds of America, Inc. (“Applicant”), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“Act”), pursuant to Section 6(c) of the Act to 
exempt Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder and LNC Equity Sales Corporation, 
Applicant’s principal underwriter, from Rule 22c-1, 
to the extent necessary to permit Applicant to 
calculate the net asset value per share of its Money 
Market Fund using the amortized cost method of 
valuing portfolio securities. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter having been considered, it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested, 
be and hereby is, granted, effective forthwith, 
subject to the following conditions to which 
Applicant has consented: 


1. In supervising the operations of Applicant’s 
Money Market Fund and delegating special 
responsibilities involving portfolio management to 
the Applicant's investment adviser, the Applicant’s 
board of directors undertakes—as a particular 
responsibility within the overall duty of care owed to 
its shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the investment objectives of 
Applicant’s Money Market Fund, to stabilize the net 
asset value per share of Money Market Fund, as 
computed for the purpose of distribution, 
redemption and repurchase at $10.00 per share. 


2. Included within the procedures to be adopted by 
the board of directors shall be the following: 


(a) Review by the Applicant’s board of directors, as it 
deems appropriate and at such intervals as are 
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reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset value per share of Money Market Fund as 
determined by using available market quotations 
from the $10.00 amortized cost price per share, and 
maintenance of records of such review.’ 


(b) In the event such deviation from the $10.00 
amortized cost price per share of Money Market 
Fund exceeds 1/2 of 1%, a requirement that 
Applicant's board of directors will promptly consider 
what action if any should be initiated. 


(c) Where Applicant's board of directors believes the 
extent of any deviation from the $10.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing Money 
Market Fund shareholders, it shall take such action 
as it deems appropriate to eliminate or to reduce to 
the extent reasonably practicable such dilution or 
unfair results, which may include: redemption of 
shares in kind; the sale of portfolio instruments prior 
to maturity to realize capital gains or losses or to 
shorten Money Market Fund’s average portfolio 
maturity; withholding dividends; or utilizing a net 
asset value per share as determined by using 
available market quotations. 


3. Applicant will maintain a dollar-weighted average 
Money Market Fund portfolio maturity appropriate to 
its objective of maintaining a stable net asset value 
per share for Money Market Fund; provided, 
however, that the Applicant will not (a) purchase any 
instrument for its Money Market Fund portfolio with 
a remaining maturity of greater than one year, or (b) 





1To fulfill this condition, the Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by 
Applicant’s board of directors in the exercise of its 
discretion to be appropriate indicators of value. In 
addition, the Applicant states that the quotations or 
estimates utilized may include, inter alia, (1) 
quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 
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maintain a dollar-weighted average Money Market 
Fund portfolio maturity in excess of 120 days.? 


4. Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and the 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of directors’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be included in 
the minutes of the board of directors’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


5. Applicant will limit its Money Market Fund 
portfolio investments, including repurchase 
agreements, to those U.S. dollar-denominated 
instruments which the board of directors 
determines present minimal credit risks, and which 
are of high quality as determined by any major rating 
service or, in the case of any instrument that is not 
rated, of comparable quality as determined by its 
board of directors. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) was 
taken during the preceding fiscal quarter, and, if any 
action was taken, will describe the nature and 
circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest Money Market Fund’s available 
cash in such a manner as to reduce its dollar- 
weighted average Money Market Fund portfolio 
maturity to 120 days or less as soon as reasonably 
practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11271/July 23, 1980 


In the Matter of 


THE CAPITOL LIFE INSURANCE COMPANY 
AND 


THE CAPITOL LIFE SEPARATE ACCOUNT A 
1600 Sherman Street 
Denver, CO 80203 


(812-4696) 


AMENDED ORDER PURSUANT TO SECTION 11 
APPROVING OFFER OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTIONS FROM SECTIONS 26(a) 
AND 27(c)(2) OF THE ACT 


Capitol Life Insurance Company (“Capitol Life’), a 
Colorado stock life insurance company, and Capitol 
Life Separate Account A (“Separate Account”), a 
separate account of Capitol Life, which is registered 
as a unit investment trust under the Investment 
Company Act of 1940 (“Act”) (collectively referred to 
as “Applicants”) filed an application on June 3, 
1980, pursuant to Section 11 of the Act for an 
amended order approving an offer of exchange and 
pursuant to Section 6(c) of the Act for an amended 
order exempting Applicants from the provisions of 
Sections 26(a) and 27(c)(2) of the Act. 


On June 27, 1980, the Commission issued a notice 
of the filing of the application (Investment Company 
Act Release No. 11236). The notice gave interested 
persons the opportunity to request a hearing and 
stated that an amended order disposing of the 
application would be issued as of course, unless a 
hearing should be ordered. No request for a hearing 
has been filed, and the Commission has not ordered 
a hearing. 


The matter having been considered, it is found that 
the granting of the requested amended order and 
exemption is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 


that the application for exemption from Sections 
26(a) and 27(c)(2) of the Act, to the extent 
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requested, be and hereby is, granted effective 
forthwith, and 


IT 1S FURTHER ORDERED, pursuant to Section 11 of 
the Act, that the proposed exchange offer be 
approved. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11272/July 23, 1980 


In the Matter of 


FIRST INVESTORS LIFE INSURANCE COMPANY 

FIRST INVESTORS LIFE VARIABLE ANNUITY 
FUNDA 

FIRST INVESTORS SPECIAL BOND FUND, INC. 

c/o First Investors Life Insurance Company 

120 Wall Street 

New York, NY 10005 


(812-4663) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
11 OF THE ACT FOR AN ORDER APPROVING 
CERTAIN OFFERS OF EXCHANGE AND PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING PROPOSED TRANSACTIONS FROM 
SECTIONS 26(a) AND 27(c)(2) 


NOTICE IS HEREBY GIVEN that First Investors Life 
Insurance Company (“First Investors”), a New York 
life insurance company, First Investors Life Variable 
Annuity Fund A (the “Separate Account”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (the “Act”), and First Investors 
Special Bond Fund, Inc. (the “Fund”), a diversified 
open-end investment company registered underthe 
Act, (hereinafter collectively referred to as 
“Applicants”) filed an application on April 16, 1980, 
and an amendment thereto on May 20, 1980, 
pursuant to Section 11 of the Act for an order 
approving certain offers of exchange, and pursuant 
to Section 6(c) of the Act for an order of exemption 
from Sections 26(a) and 27(c)(2) of the Act. All 
interested persons are referred to the application on 
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file with the Commission for a statement of the 
representations therein, which are summarized 
below. 


Background 


First Investors is a stock life insurance company 
organized under the laws of the State of New York. 
On September 11, 1979, First Investors created the 
Separate Account for the purpose of investing the 
net purchase payments received by it for certain 
variable annuity contracts (the “Contracts”). The 
Fund is registered as an open-end investment 
company under the Act. Assets of the Separate 
Account are invested at net asset value in shares of 
the Fund. 


Applicants propose to offer a certain exchange 
privilege whereby shareholders of the Fund may 
exchange such shares for Contracts on the basis of 
their net asset value per share at the time of 
exchange without sales charge. Applicants assert 
that the purpose of the foregoing exchange privilege 
is to permit shareholders of the Fund to continue 
their investment in Fund shares in the form of a 
variable annuity contract and to do so without paying 
a sales charge. Under such an exchange, Fund 
shareholders will gain the ability to defer current 
income tax on Fund distributions and the right to 
elect annuity income payments upon retirement at 
rates guaranteed by, and available from, an 
insurance company. 


Applicants propose to offer an additional exchange 
privilege whereby Contract owners may exchange 
the accumulated value of their Contracts for shares 
of the Fund on the basis of the net asset value of the 
Fund at the time of exchange subject only to a 
nominal transaction charge of $5.00 for such 
exchange. Applicants assert that the purpose of this 
exchange privilege is to permit a Contract owner who 
elects to terminate a Contract prior to the Annuity 
Commencement Date or the death of the annuitant 
to exchange the accumulated value of the Contract 
for shares of the Fund, without a sales charge. 


Section 11 


Section 11(a) of the Act provides, in pertinent part, 
that no registered, open-end company or any 
principal underwriter for such a company shall 
make an offer to the holder of a security of such 
company to exchange his security for a security in 
the same or another such company on any basis 
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other than relative net asset values unless the terms 
of the offer have been approved by the Commission. 


Section 11(c) provides that, irrespective of the basis 
of exchange, the provision of Section 11(a) shall be 
applicable to any type of offer of exchange of the 
securities of registered unit investment trusts for the 
securities of any other investment company. 


As hereinabove described, shareholders of the Fund 
would be offered the right to exchange the net asset 
value of such shares toward the purchase of a 
contract without any sales charges; however, a$5.00 
transactions fee will be charged Contract owners 
who exchange the accumulated value of their 
Contracts for Fund shares on the basis of the net 
asset values of the fund at the time of the exchange. 


Section 26(a) and Section 27(c)(2) 


Sections 26(a) and 27(c)(2) of the Act provide, in 
substance, that a registered unit investment trust or 
issuer of a periodic payment plan certificate and any 
depositor and underwriter for such investment 
company are prohibited from selling periodic 
payment plan certificates unless the proceeds of all 
payments, other than the sales load, are deposited 
with a qualified bank as trustee and are held under 
an indenture or agreement containing the following 
provisions: (1) that the trustee or custodian be a 
bank of a designated size; (2) that the assets be held 
in trust and only certain charges be made against 
them (3) that the trustee or custodian may only 
resign in a specified fashion; and (4) that certain 
records be kept and notice given to securities 
holders in the event of substitution of the trust's 
securities. 


Applicants have requested an exemption from 
Sections 26(a) and 27(c)(2) of the Act to permit First 
Investors to be the custodian of the assets for the 
Separate Account; applicants state that such assets 
will be held in the safekeeping of the United States 
Trust Company in New York. The portion of the 
purchase payments under the Contracts allocated to 
the Separate Account will be invested in shares of 
the Fund. Applicants further state that the shares will 
be issued under an open account arrangement 
without the use of stock certificates. Their ownership 
will be shown on the books and records of the Fund 
and the Separate Account. 


Applicants state that First Investors is subject to 
extensive supervision and control by the New York 
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Insurance Department. Such control and 
supervision, Applicants contend, provide assurance 
against misfeasance and afford the essential 
protection of trusteeship. In addition, applicants 
state that under New York law, First Investors may 
not abrogate its obligations under the Contracts. 


Therefore, Applicants assert that such existing 
regulation of First Investors affords substantially the 
same protection contemplated by the provisions of 
Sections 26(a) and 27(c)(2) of the Act. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the 
following conditions: (1) that the deductions for 
administrative services shall not exceed such 
reasonable amounts as the Commission shall 
prescribe, the Commission reserving jurisdiction for 
such purpose; and (2) that the payment of sums and 
charges out of the assets of the Separate Account 
shall not be deemed to be exempted from regulation 
by the Commission by reason of the requested order, 
provided that Applicants’ consent to this condition 
shall not be deemed to be a concession to the 
Commission of authority to regulate the payment of 
sums and charges out of such assets other than 
charges for administrative services, and Applicants 
reserve the right in any proceeding before the 
Commission, or in any suit or action in any court, to 
assert that the Commission has no authority to 
regulate the payment of such other sums and 
charges. 


Section 6(c) 


Section 6(c) of the Act provides that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 
security, transaction, or class or classes of the same 
from any provision of the Act, if and to the extent 
necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a. 
hearing thereon. Any such communication should 
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be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following August 18, 
1980, unless the Commission thereafter orders a 
hearing upon request or upon the Commission's own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive notice of 
further developments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11273/July 23, 1980 


In the Matter of 


ELRON ELECTRONIC INDUSTRIES LTD. 
c/o Richard L. Teberg, Esq. 

Reavis & McGrath 

345 Park Avenue 

New York, New York 10022 


(812-4611) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
3(b)(2) OF THE ACT FOR AN ORDER DECLARING 
THAT APPLICANT IS NOT AN INVESTMENT 
COMPANY, OR ALTERNATIVELY, FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Elron Electronic 
Indutries Ltd. (“Applicant”), a corporation organized 
under the laws of Israel, filed an application on 
February 6, 1980, and an amendment thereto on 
May 21, 1980, for an order of the Commission 
pursuant to Section 3(b)(2) of the Investment 
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Company Act of 1940 (“Act”), declaring that 
Applicant is primarily engaged in a business or 
businesses other than that of investing, reinvesting, 
owning, holding or trading in securities, or 
alternatively, for an order pursuant to Section 6(c) of 
the Act exempting Applicant from all provisions of 
the Act. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations made therein, 
which are summarized below. 


Section 3(a)(3) of the Act defines an investment 
company as any issuer which is engaged, or 
proposes to engage, in the business of investing, 
reinvesting, owning, holding or trading in securities, 
and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuer's total assets (exclusive of 
Government securities and cash items) on an 
unconsolidated basis. 


According to the application, Applicant was 
incorporated in 1962 as an industrial company 
manufacturing, developing and selling electronic 
equipment. Applicant states that it became a 
holding company in 1970 after spinning off its 
various divisions into independent industrial 
companies. Applicant represents that it is primarily 
engaged in the utilization of computer based and 
electronic sciences to develop, manufacture and 
sell high technology products, through controlled 
companies, three of which constitute 98% of its total 
investment in affiliated companies: (1) Elbit 
Computers Ltd. (“Elbit”), (2) Elscint Limited 
(“Elscint”) and (3) Scientific Data Systems Israel 
Ltd. (“SDSI”). Applicant also states that investment 
in the stock of, and loans and advances to, controlled 
companies represents 95% of its total assets 
exclusive of investments in Israel government 
securities. According to the application, Applicant is 
contemplating a public offering of its common stock 
in the United States to raise between $5,000,000 
and $10,000,000, which would be invested in 
controlled companies conducting a similar type of 
business to that of Applicant and its affiliates. 


Applicant states that it has the right to cast 33% of 
the votes at meetings of Elbit’s shareholders as of 
November 30, 1979. Control Data Corporation 
(“CDC”) controls 37% of Elbit’s voting securities and 
thus, Applicant contends, control of Elbit is shared 
with CDC. Applicant also contends that, despite 
CDC’s voting power, Applicant has the responsibility 
for managing the business, and that, pursuant to an 
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agreement between CDC and Applicant, the 
Managing Director of Applicant is the Chairman of 
Elbit’s Executive Committee. The application 
indicates that Elbit manufactures and sells military 
equipment, especially avionic systems for the Israeli 
air force, tank fire control systems and sophisticated 
systems for naval application. Applicant states that 
Elbit also produces mini-computer terminals and 
related software products for data processing 
markets and owns interests in two subsidiaries 
engaged in the production of high technology 
products. 


The application states that Elbit’s board of directors 
is presently comprised of twelve members, five of 
whom are nominated by Applicant, and four of the 
five are also on Applicant’s board of directors. The 
agreement between CDC and Applicant provides 
that CDC and Applicant shall each designate two of 
the five members of the Executive Committee. Elbit’s 
Managing Director, who is personally selected by 
Uzia Galil, the Managing Director of Applicant and 
the Chairman of the Executive Committee, is the fifth 
member of the Committee. The Executive 
Committee is responsible for managing the 
operation of Elbit, dealing with all matters and 
making final decisions on all issues except for those 
specifically reserved for the Board to handle. The 
Executive Committee meets monthly while the 
Board meets three times a year. Applicant’s 
participation in such meetings is greater than CDC’s 
as members designated by CDC came from outside 
Israel. The office of Chairman of the Executive 
Committee is a paid position since the job requires 
continuous interaction with Elbit management. In 
that capacity, Mr. Galil meets at least weekly with the 
President and other officers of Elbit, all of whom he 
either personally selected or approved. Applicant’s 
control of the Executive Committee allows Applicant 
to designate Elbit’s officers and Applicant contends 
that this means that, as a practical matter, Applicant 
designates the management of Elbit. 


According to the application, Applicant was entitied 
to cast approximately 45% of the votes at any 
meeting of Elscint’s shareholders as of November 
30, 1979. Applicant states that Elscint is engaged 
primarily in the development, manufacture, 
marketing and servicing of medical imaging 
equipment and scientific instruments. The 
application states that two of Elscint’s four directors 
are also on Applicant’s board of directors, and it is 
contended that as a practical matter, Elron’s stock 
ownership allows it to designate all the members of 
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Elscint’s Board and thus control the designation of 
management. 


Applicant represents that it was entitled to cast 
approximately 43% of the votes at any meeting of 
SDSI’s shareholders as of November 30, 1979. 
According to the application, SDS! develops, 
markets and manufactures computer peripherals 
for the commercial and military market, and through 
its wholly-owned subsidiaries, an environmental 
irrigation control system and other irrigation 
equipment. Applicant states that SDSI has been 
acquired for cash by, and is currently in the process 
of being merged into, Elbit. Applicant represents 
that it will invest the proceeds from the sale of SDSI 
either in Israel government securities or short-term 
bank deposits until such time as the proceeds are 
reinvested in new or existing controlled corporations 
engaged in the development, manufacture and sale 
of high technology products. The application 
indicates that three of the five SDSI directors are also 
directors of Applicant, and thus, it is contended, 
Applicant controls the designation of management. 


Applicant represents that its chairman of the board 
and managing director hold similar positions in 
Elbit, Elscint and SDSI. The application states that 
these individuals have input into the operational 
control of Elbit, Elscint and SDSI, especially 
regarding policy decisions such as the commitment 
of funds for new product development, marketing 
strategies, selection of officers, development and 
approval of capital expenditures, financing and 
budgeting. 


Applicant states that it holds interests in a number of 
privately owned companies engaged in the 
development, production and marketing of high 
technology biomedical instruments and devices, 
optical fiber and cable, and computerized numerical 
control for machine tools. The application states that 
such investments include ownership of 58% of 
Fibronics International Inc., 50% of Elron Iscar 
Biomedical Instruments, 45% of Conlog Ltd., and 
33% of Worldtech Israel Ltd. 


Applicant represents that 67% of its reported 
income for the fiscal year ended March 31, 1979 was 
attributable to its proportionate share of profits on an 
equity basis from Elbit, Elscint and SDS!. Applicant 
states that its other income resulted from the gains 
on investments pending investment in affiliates and 
that by the end of the fiscal year March 31, 1979, 
most of the other financial resources were invested 
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in the affiliates and subsidiaries. 


Section 3(b)(2) of the Act exempts from the 
definition of an investment company in Section 
3(a)(3) of the Act any issuer which the Commission 
finds and by order declares to be primarily engaged 
in a business or businesses other than that of 
investing, reinvesting, owning, holding, or trading in 
securities, either directly or (a) through majority- 
owned subsidiaries or (b) through controlled 
companies conducting similar types of businesses. 
Section 2(a)(9) of the Act defines control as the 
power to exercise a controlling interest over the 
management or policies of a company, unless such 
power is solely the result of an official position with 
such company. In addition, Section 2(a)(9) of the 
Act states that any person who owns beneficially, 
either directly or through one or more controlled 
companies, more than 25 per centum of the voting 
securities of acompany shall be presumed to control 
such company. Any person who does not so own 
more than 25 per centum of the voting securities of 
any company shall be presumed not to control such 
company, but any such presumption may be 
rebutted by evidence. 


Applicant submits that it is entitled to an order 
pursuant to Section 3(b)(2) of the Act because it is 
primarily engaged in the development, 
manufacture and sale of high technology products 
through Elbit, Elscint and SDSI. In that connection, 
Applicant represents that it has no present intention 
to engage in any business other than the high 
technology industry. The application states that 
Applicant has never represented itself as an 
investment company and has never considered 
itself to be anything but a company actively involved 
in the development of high technology companies 
which it controls. Applicant further submits that 
virtually all of its income will be derived from Elbit, 
Elscint and SDSI, and that over 98% of its assets 
consist of securities in the same companies. Lastly, 
Applicant represents that its management has 
substantial experience in corporate management 
and the high technology field and that Applicant’s 
directors are actively involved in the operational 
management of Elbit, Elscint and SDSI. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
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proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11274/July 24, 1980 


In the Matter of 


IMS VARIABLE LEVERAGE FUND, LTD. 

THE ROBINSON FAMILY FUND 

HERBERT W. ROBINSON 

ELSIE C. ROBINSON 

KEITH B. ROBINSON 

DENISE P. HALL and 

INTERNATIONAL MANAGEMENT SYSTEMS 
CORPORATION 

P.O. Box 17107 

Fountain Hills, Arizona 85268 


(812-4686) 


NOTICE OF FILING OF AN APPLICATION 
PURSUANT TO SECTION 17(b) OF THE ACT FORAN 
ORDER EXEMPTING A PROPOSED TRANSACTION 
FROM THE PROVISIONS OF SECTION 17(a) OF THE 
ACT 
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NOTICE IS HEREBY GIVEN that IMS Variable 
Leverage Fund, Ltd., aNebraska Limited Partnership 
(“Fund”), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, and The 
Robinson Family Fund (the “Robinson Partnership”) 
consisting of Herbert W. Robinson, Elsie C. 
Robinson, Keith B. Robinson, Denise P. Hall 
(collectively the ‘‘Robinson Family’) and 
International Management Systems Corporation 
(“IMSC”), a Delaware corporation wholly owned by 
the Robinson Family (collectively referred to as the 
“Applicants”), filed an application on May 28, 1980, 
pursuant to Section 17(b) of the Act for an order of 
the Commission exempting from the provisions of 
Sectin 17(a) of the Act the proposed transfer of 
substantially all the assets of the Robinson 
Partnership to the Fund in exchange for shares of the 
Fund. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Fund was organized as a limited partnership 
under the Uniform Limited Partnership Act of 
Nebraska on May 13, -1980. The Robinson 
Partnership is a partnership consisting of the 


Robinson Family and IMSC and was organized on 
October 8, 1978, pursuant to an oral agreement 
which was confirmed by a written agreement dated 
May 7, 1979. IMSC acts as investment adviser to the 
Robinson Partnership and registered as an 
investment adviser under the Investment Advisers 
Act of 1940, which registration was effective on June 
17, 1979. Applicants further state that it is 
contemplated that IMSC will act as investment 
adviser and principal underwriter of the Fund. As of 
May 1, 1980, the cash contributions to the Robinson 
Partnership totaled $3,376,778. Additional 
information as to structure of the Fund, and why the 
Fund proposes to operate utilizing the limited 
partnership form is contained in Investment 
Company Act Release No. 11256 (July 8, 1980). 


According to the application, it is proposed that the 
Robinson Partnership transfer to the Fund all the 
securities in its portfolio, excluding any which the 
Fund may not invest in consistent with its investment 
policies or the provisions of the Act, at their market 
value as determined at the close of business on the 
date of the transfer in exchange for Fund shares at 
net asset value determined according to the 
requirements of the Act. Applicants state that any 
transfer taxes or other expenses related to the 
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exchange will be paid by the Robinson Partnership. 
Applicants represent that there will be no other 
adjustments affecting the basis for the exchange. 
The market value of those securities eligible for 
transfer from the Robinson Partnership to the Fund 
was $3,058,740 as of May 5, 1980, and there were 
unrealized gains and losses of $305,471 and 
$102,040, respectively. 


Applicants state that prior to the closing of the 
transaction certain of the eligible securities may be 
sold and that the proceeds, to the extent not applied 
to payment of any Robinson Partnership liabilities, 
will be reinvested in other eligible securities. 
Applicants further state that none of the securities 
eligible for the transfer have been selected for early 
sale and no specific securities have been selected 
for investment of any proceeds. In addition, 
Applicants state that the portfolio of the Robinson 
Partnership was selected in accordance with the 
investment policies and by the investment 
techniques to be applied by IMSC in managing the 
portfolio of the Fund. 


Applicants state that the Fund shares to be received 
by the Robinson Partnership and any retained 
portfolio securities will be distributed to its partners 
in liquidation of the partnership. Applicants further 
state that those Fund shares distributed to Herbert 
W. Robinson and IMSC, who will be general partners 
in the Fund, will be treated as acquired by them in 
that capacity and under the limited partnership 
agreement of the Fund will be subject to certain 
restrictions on transfer. According to the 
application, the Fund shares to be distributed to the 
other three Robinson Family members will be issued 
to them in their capacity as limited partners in the 
Fund and will be identical in all respects to the Fund 
shares which will be offered to the public. 


Applicants state that the Fund and its organizers 
have filed with the Internal Revenue Service (“IRS”) 
a request for rulings as to the income tax status of the 
Fund and its partners and the income tax 
consequences of the proposed transaction. 
Applicants further state that it is anticipated that the 
IRS will rule that the Fund will be classified as a 
partnership and that its general and limited partners 
will be treated as partners of the Fund for federal 
income tax purposes. In addition, Applicants state 
that it is anticipated that the IRS will rule that no 
gains or losses will be recognized by the Fund onthe 
transfer of securities from the Robinson Partnership 
to the Fund. Applicants further state that the IRS has 
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indicated that it will decline to rule on whether gain 
or loss will be recognized on the transfer by the 
Robinson Partnership and on whether Fund’s 
adjusted basis for the property received will be the 
same as the adjusted basis for the property while in 
the possession of the Robinson Partnership. 
According to the application, unrealized gains or 
losses of the Robinson Partnership on the date of the 
transfer will be treated as unrealized gains or losses 
of the Fund immediately following the transfer. 


Section 17(a) of the Act, in pertinent part, provides 
that it shall be unlawful for any affiliated person of a 
registered investment company or any affiliated 
person of such person knowingly to sell to or to 
purchase from such registered company any 
security or other property subject to certain 
exceptions not relevant here. Section 17(b) of the 
Act provides that the Commission, upon application, 
shall exempt a proposed transaction from the 
provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including 
the consideration to be paid or received, are 
reasonable and fair and do not involve overreaching 
on the part of any person concerned, and that the 
proposed transaction is consistent with the policy of 
each registered investment company involved and 
with the general purposes of the Act. Under Section 
2(a)(3) of the Act an investment adviser to an 
investment company is an affiliated person of such 
investment company, any person controlled by or 
under common control with another person is an 
affiliated person of such person, anyone owning 
more than 5% of another person’s outstanding voting 
securities is an affiliated person of that person and 
any partner or co-partner of another person is an 
affiliated person of that person. Accordingly, since 
each member of the Robinson Family is a partner in 
the Robinson Partnership, each member of the 
Robinson Family is an affiliated person of an 
affiliated person of the Fund. In addition, since 
Herbert W. Robinson and IMSC are general partners 
of the Fund and Keith B. Robinson is a limited 
partner thereof, both individuals are co-partners 
with the investment adviser to the Fund and 
therefore are affiliated persons of an affiliated 
person of the Fund. Moreover, in view of the interests 
which members of the Robinson Family have in the 
Robinson Partnership, and propose to have in the 
Fund, the Robinson Partnership and the Fund may 
be deemed to be under common control. For these 
reasons the proposed transfer of the securities of the 
Robinson Partnership to the Fund falls within the 
provisions of Section 17(a) of the Act. 
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Applicants assert that the terms of the proposed 
transaction are fair and reasonable and do not 
involve overreaching. Applicants state that the effect 
upon public investors of the carry-overto the Fund of 
the Robinson Partnership basis for its securities is 
possible accrual of a tax liability or a tax benefit 
subject to later offset. According to the application, 
this is because the tax liability attributable to Fund 
income and gains will ultimately be offset by 
increases in the investors’ basis for their 
investments in the Fund, and any tax benefit 
obtained by reason of Fund losses or credits will also 
be offset by reduction in the investors’ basis for their 
Fund shares. Applicants further state that the 
duration of the period between accrual of the tax 
liability or benefit, if any, and its offset is not 
susceptible to any present estimate and that no 
dollar amount can be computed or estimated as 
representing the benefit or detriment to Robinson 
Family or to public investors in the Fund by reason 
of the transfer of the assets of the Robinson 
Partnership without recognition of gain or loss. 
Applicants state that the terms of the proposed 
transaction, including the tax status of the exchange, 
will be fully disclosed to potential investors in the 
Fund’s prospectus. 


Applicants represent that the use of net asset value 
as the basis for the exchange was approved by the 
Director General Partners of the Fund whose only 
interest in or connection with the Fund, iMSC, or the 
Robinson Partnership is their status as Director 
General Partners of the Fund and owners of one Fund 
share each. Applicants state that since the value of 
the securities of the Robinson Partnership to be 
acquired by the Fund will be based on the market 
value of such securities at the close of business on 
the date of transfer, the exchange will be effected on 
a basis that is fair to the Fund and the Robinson 
Partnership. According to the application, Fund 
shares are to be offered to the public at net asset 
value plus a sales load of one percent on purchase of 
up to $500,000 and one-half of one percent on the 
excess of any purchase over $500,000. Applicants 
further state that there will be a charge, to be 
continued only so long as the Fund remains in 
limited partnership form, of one-half of one percent 
of net asset value payable to the Fund which is 
intended to offset estimated expenses to be incurred 
by the Fund in processing partnership applications 
of new investors and investing the additional moneys 
received. However, Applicants state none of these 
charges is to be made in connection with the 
proposed exchange. Applicants assert that because 


Volume 20, No. 11, August 5, 1980 





no sales expenses will be incurred by the Fund in 
connection with the exchange, no brokerage 


expenses will be incurred and because the Fund is 
receiving an assembled portfolio with no changes 
contemplated in the immediate future it is not 
appropriate to impose any sales or expense charge 
in connection with effecting the proposed exchange. 


Applicants state that the Fund will make available to 
upper income investors an investment vehicle with 
features specifically designed to meet the needs of 
such investors. Applicants contend that it will be 
advantageous to public investors to have the Fund 
start with a substantial asset base provided by the 
Robinson Partnership, demonstrating the Robinson 
Family’s confidence in the new Fund. According to 
Applicants, these factors should encourage 
investment in the Fund by the public and reduce the 
selling effort required. Finally, Applicants argue that 
the initial investment of the Robinson Partnership 
plus the funds provided by public investors will 
permit the spreading of overhead expenses over a 
broader asset base and should contribute to the 
long-term success of the Fund. Thus, Applicants 
contend that the terms of the proposed sale are fair 
and reasonable and do not involve overreaching on 
the part of any person concerned, and that the 
proposed sale is consistent with the Fund’s 
investment policy and with the general purposes of 
the Act. Applicants therefore request that the 
Commission enter an order exempting the proposed 
sale from the provisions of Section 17(a) of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 18, 1980, at 5:30 
p.m., submit to the Commission in writing, arequest 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 


Volume 20, No. 11, August 5, 1980 


Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 


of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11275/July 24, 1980 


In the Matter of 


CONSOLIDATED RAIL CORPORATION 
Six Penn Center Plaza 
Philadelphia, Pennsylvania 19104 


(812-4662) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING CONRAIL EQUITY CORPORATION 
FROM ALL PROVISIONS OF THE ACT 


Consolidated Rail Corporation (“Applicant”), a 
Pennsylvania corporation created pursuant to the 
provisions of the Regional Rail Reorganization Act of 
1973, as amended, filed an application on April 11, 
1980, and amendments thereto on June 5, 1980, 
and July 22, 1980, for an order, pursuant to Section 
6(c) of the Investment Company Act of 1940 (“Act”), 
exempting Conrail Equity Corporation (“CEC”), a 
proposed subsidiary of Applicant which will be 
incorporated to facilitate the establishment of 
Applicant’s noncontributory employee stock 
ownership plan, from all provisions of the Act. 


On June 25, 1980, a notice was issued (Investment 
Company Act Release No. 11232) ofthe filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption of CEC from all provisions 
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of the Act is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Accordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemption of CEC from all 
provisions of the Act be, and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11276/July 24, 1980 


In the Matter of 


G.T. PACIFIC FUND, INC. 
601 Montgomery Street, Suite 1400 
San Francisco, California 94104 


(812-4048) 


ORDER AMENDING A PRIOR ORDER PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMPTION 
FROM CERTAIN PROVISIONS OF RULE 22c-1 
UNDER THE ACT, AND PURSUANT TO SECTION 
22(e)(3) OF THE ACT 


G.T. Pacific Fund, Inc. (“Applicant”), registered 
under the Investment Company Act of 1940 (“Act”) 
aS an open-end, diversified, management 
investment company, filed an application on March 
20, 1980, and an amendment thereto on May 16, 
1980, seeking an order of the Commission 
amending an earlier order of the Commission dated 
May 3, 1977 (Investment Company Act Release No. 
9748). This earlier order (“Prior Order’), pursuant to 
Sections 6(c) and 22(e)(3) of the Act, exempted 
Applicant from certain provisions of Rule 22c-1 
under the Act, to permit Applicant to calculate the 
net asset value of its shares as of the close of trading 
on the Tokyo Stock Exchange (“TSE”) next occurring 
after the close of the New York Stock Exchange 
(“NYSE”) and, as limited by certain undertakings 
made by Applicant, permitted Applicant to suspend 
the right of redemption and postpone the date of 
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payment or satisfaction upon redemption of any 
redeemable security for more than seven days after 
proper tender of such security during periods when 
(a) the TSE is closed, for other than customary 
weekend or holiday closings, or (b) trading thereon is 
restricted. The amended order changes the basis 
upon which the Section 22(e)(3) portion of the Prior 
Order can be exercised. 


On June 27, 1980, a notice was issued (Investment 
Company Act Release No. 11235) of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found to be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the Act 
to issue an order, amending the Prior Order, 
approving the withdrawal by Applicant of an 
undertaking made in connection with the Section 
22(e)(3) portion of the Prior Order, to permit the 
Prior Order to remain effective subject to the 
following undertaking: (1) that Applicant shall only 
utilize the Prior Order so long as 50 percent or more 
of the value of Anplicant’s portfolio securities consist 
of securities, (a) of issuers domiciled in Japan, Hong 
Kong, Singapore, Malaysia, the Philippines, 
Australia and New Zealand and (b) purchased onthe 
TSE or exchanges in those countries, and (2) that in 
the event that Applicant’s portfolio shall consist of 
less than 50 percent in value of securities of such 
Fair Eastern issuers purchased on such Fair Eastern 
exchanges, Applicant undertakes to promptly 
inform the Commission thereof and promptly 
thereafter comply with the provisions of Section 
22(e) of the Act as then in force and effect. 
Accordingly, 


IT IS ORDERED, pursuant to Sections 6(c) and 


22(e)(3) of the Act, that the application for 
amendment of the Commission’s order dated May 3, 
1977, contained in Investment Company Act release 
No. 9748, to the extent requested, be, and hereby is, 
granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9134/July 18, 1980 


UNITED STATES OF AMERICA v. 
SINDONA, S75 Cr. 948 (S.D.N.Y.) (TPG) 


MICHELE 


John S. Martin, Jr., United States Attorney for the 
Southern District of New York, and Stephen L. 
Hammerman, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, announced that on June 13, 1980, 
Michele Sindona (“Sindona’”), former director of 
Franklin New York Corporation (“FNYC”) and 
chairman of its International Executive Committee, 
was sentenced to 25 years imprisonment and fined 
$207,000 in connection with his March 27, 1980 
conviction for conspiracy to defraud Franklin 
National Bank (“FNB”), FNYC, Talcott National Corp. 
and others, securities fraud, misapplication of 
funds, making false entries in the books of FNB and 
FNYC, and perjury. United States of America v. 
Michele Sindona, S75 Cr. 948 (S.D.N.Y.) (TPG). 
Sindona was convicted by a federal jury of 65 counts 
of a 66 count indictment. 


Sindona remains a defendant in a related civil 
injunctive action entit!ed SEC v. Harold V. Gleason, 
et al., 74 Civil 4557 (S.D.N.Y.) (DBB). 


It is further announced that, on April 23, 1980, Carlo 
Bordoni (“Bordoni”), formerly a director of FNYC and 
a member of its International Executive Committee, 
was sentenced to seven years imprisonment, five 
years probation and fined $20,000 in connection 
with his guilty plea in United States of America v. 
Michele Sindona and Carlo Bordoni, S75 Cr. 948 
(S.D.N.Y.) (TPG). As a condition of probation, Judge 
Griesa ordered that Bordoni submit voluntarily to 
extradition to Italy, where he faces charges of bank 
fraud. 


Additionally, on May 29, 1980, Peter R. Shaddick 
(“Shaddick”), formerly Executive Vice Chairman of 
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FNB and FNYC and a director of FNYC, was 
sentenced to three years imprisonment and fined in 
connection with his December 3, 1975 guilty plea to 
four counts of an indictment returned on September 
29, 1975 charging him, among other things, with 
conspiracy, misapplication of funds, making false 
entries in the books of FNYC and making false 
statements to obtain a loan. United States v. Peter R. 
Shaddick, 75 Cr. 948 (S.D.N.Y.). 


Both Bordoni and Shaddick previously consented to 
the entry of final judgments of permanent injunction 
in SEC v. Harold V. Gleason, et al., 74 Civil 4557 
(S.D.N.Y.) (DBB). 


For further information, see Litigation Release Nos. 
6551, 7886, 8495, 8549, and 8716. 





Litigation Release No. 9135/July 21, 1980 


SECURITIES AND EXCHANGE COMMISSION v. N. 
ROUNTREE YOUMANS, ET AL. (United States 
District Court for the Eastern District of Tennessee) 
Civil Action No. C-1-79-216 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on June 24, 1980 the Honorable 
Frank W. Wilson, United States District Judge for the 
Eastern District of Tennessee, at Chattanooga, 
entered a Judgment of Permanent Injunction 
against John Vorder-Bruegge. The order enjoins him 
from further violations of the antifraud provisions 
and from aiding and abetting further violations of the 
periodic reporting and proxy provisions of the 
federal securities laws. The judgment was entered 
with the consent of Vorder-Bruegge in which he 
neither admitted nor denied the allegations of the 
Commission’s Complaint. 


The Complaint filed on September 17, 1979 alleged 
that Vorder-Bruegge and others had violated and 
aided and abetted violations of the federal securities 
laws in the course of their activities as officers and 
directors of Hamilton Bancshares, Inc. (“HBI”), a 
Chattanooga, Tennessee bank holding company 
now in receivership. Vorder-Bruegge was alleged to 
have had knowledge of the seriously deteriorating 
financial condition of Hamilton Mortgage 
Corporation, an HBI subsidiary, and of the adverse 
financial impact it had on its parent’s books and 
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records, yet failed to disclose such information tothe 
Commission, HBI shareholders, or the investing 
public. 


Litigation in this matter continues concerning two 
remaining defendants. (See L.R. 8893) 





Litigation Release No. 9136/July 22, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
HEINICKE INSTRUMENTS COMPANY, INC., ET AL., 
(S.D. Fla., Civil Action No. 79-6265-CIV-NCR) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and the Miami Branch Office of the Securities 
and Exchange Commission announced that on July 
10, 1980, the Honorable Norman C. Roettger 
entered a Judgment of Permanent Injunction 
against Heinicke Instruments Company, Inc. 
(“Heinicke”’). Heinicke consented, without 
admitting or denying the allegations in the 
Commission’s complaint relating to violations of the 
periodic reporting and proxy provisions of the 
federal securities laws. The Commission and 
Heinicke stipulated to dismiss, with prejudice, the 
counts in the complaint alleging violations of the 
antifraud provisions of the federal securities laws. 


The Judgment of Permanent Injunction provides for 
the establishment of a committee, consisting of 
outside directors, to adopt written procedures to be 
formally adopted by the board of directors, which 
procedures shall provide for full reports to the board 
of directors by management concerning any 
proposed or contemplated purchases or 
acquisitions, by Heinicke or its subsidiaries, of any 
plans, specifications, engineering reports, models, 
or prototypes to assist Heinicke in research or 
development of any new product line and/or 
services, or to assist Heinicke in research or 
development of any improvements or modifications 
to existing product lines. Said reports by 
management to the board of directors shall be made 
prior to the purchase or acquisition. Further, the 
Judgment provides for the establishment of a 
committee of outside directors to periodically review 
the direct and indirect compensation of Heinicke’s 
officers so as to ascertain whether the remuneration 
received by said officers bears a reasonable 
relationship to the value of the services performed 
by such officers in connection with the business 
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enterprise engaged in by Heinicke, and to make, 
upon completion of such review, any 
recommendations as to such changes and 
adjustments in officer's compensation as the 
compensation committee deems necessary and 
appropriate. Heinicke was further ordered to 
prepare and file with the Commission a report on 
Form 8-K containing a description of the subject 
matter of the complaint, and all material 
developments since September, 1974 as they bear 
on the subject matter of the complaint. 


With respect to defendant Rolf G. Franz (“Franz”), 
the Commission and Franz entered into a stipulation 
dismissing the complaint against Franz, without 
prejudice. Pursuant to said stipulation, Judge 
Roettger entered an order dismissing the complaint 
as to defendant Franz. 


For further information see Litigation Release No. 
8759/May 17, 1979. 





Litigation Release No. 9137/July 23, 1980 


SEC v. GENERAL PRACTITIONERS INDEMNITY 
LIMITED: PIETRO JOHN MUSCARI, JR. (U.S.D.C., 
E.D. of Mich., S. Div., Civil Action No. 80-72078) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission announced that on July 15, 1980, the 
United States District Court for the Eastern District of 
Michigan, Southern Division, at Detroit, entered a 
Final Judgment of Permanent Injunction against 
General Practitioners Indemnity Limited, a Grand 
Cayman corporation, and Pietro John Muscari, Jr., 
sole beneficial shareholder of General Practitioners. 
The judgment was entered pursuant to the consent 
of the defendants in which they neither admitted or 
denied the allegations in the complaint filed on June 
6, 1980. 


The complaint alleged that the defendants violated 
the registration provisions of the Securities Act of 
1933 and the antifraud provisions of the Securities 
Act and the Securities Exchange Act of 1934 in 
connection with the offer and sale of debentures 
issued by General Practitioners. According to the 
complaint, the defendants misrepresented material 
facts and omitted to state material facts concerning, 
among other things, application and use of proceeds 
from the sale of the securities, rate of return to be 
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received by purchasers; the prior experience of 
Muscari in the establishment and operation of a 
business venture specializing in the medical 
malpractice insurance business; the financial 
condition of General Practitioners; and the actual 
operating fund established to conduct the business 
of General Practitioners. 





Litigation Release No. 9138/July 23, 1980 


SEC v. FREDERICK L. ROSS, ET AL. (S.D. Oh.) CIVIL 
NO. C2-80-609 


William D. Goldsberry, Administrator of the Chicago 
Regional Office, announced that on July 17, 1980, a 
complaint was filed in the U.S. District Court for the 
Southern District of Ohio, Eastern Division, seeking 
to enjoin Frederick L. Ross (Ross), Dublin, Ohio; 
James R. Neeb (Neeb), Worthington, Ohio; Jack A. 
Wilson (Wilson), Gahanna, Ohio; and Stanley C. 
Miller (Miller), Columbus, Ohio from violating 
certain of the registration and antifraud provisions of 
the Federal securities laws. 


The Commission’s complaint alleges that, from 


approximately October, 1977, Ross and Neeb, 
joined in March, 1978 by Wilson and Miller, sold an 
aggregate of approximately $1,178,600 of 
unregistered interests in three (3) oil and gas limited 
partnerships to approximately 112 investors. The 
proceeds were used for non-partnership related 
purposes, and the wells were never drilled. 


The Complaint also alleges that the defendants 
misrepresented material facts and omitted to state 
material facts concerning, among other things: the 
uses of the proceeds derived from the sale of the 
limited partnership interests; the anticipated return 
on investment and the time period when these 
returns would be received; the value of lands under 
lease; the financial condition of the companies; the 
lack of access to company records; and the profits 
received by Ross. 





Litigation Release No. 9139/July 23, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
ROCKY H. AOKI AND TAKASHI SASAKAWA (United 
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States District Court for the Southern District of New 
York) (Civil Action No. 80-4280) 


The Securities and Exchange Commission today 
announced the filing of a Complaint in the United 
States District Court for the Southern District of New 
York against Rocky H. Aoki (“Aoki”) alleging 
violations of the antifraud and beneficial ownership 
reporting provisions of the Securities Exchange Act 
of 1934 (“Exchange Act”) and against Takashi 
Sasakawa (“Sasakawa”) alleging violations of an 
antifraud provision of the Exchange Act. 
Simultaneously with the filing of the Complaint, the 
Court entered a Stipulation and Order which ordered 
Sasakawa not to purchase or sell securities while in 
the possession of material non-public information 
concerning such securities or the issuer thereof, 
without disclosing such information to those 
persons from whom he is purchasing or selling the 
securities. The Stipulation and Order terminated the 
action with respect to Saskawa. Aoki was not a party 
to the Stipulation and Order and remains a 
defendant in the Commission’s action. 


The Commission alleged in its Complaint that Aoki 
and Sasakawa violated the antifraud provisions of 
the Exchange Act by purchasing the common stock 
of Hardwicke Companies Incorporated 
(“Hardwicke”) on the basis of material non-public 
information concerning the potential management 
by Hardwicke of a hotel and gambling casino to be 
developed by Aoki, Sasakawa and others on the site 
of the Shelburne Hotel in Atlantic City, New Jersey. It 
is also alleged inthe Complaint that Aoki, who during 
the relevant time period was a director of Hardwicke, 
transmitted such information to others who 
purchased Hardwicke stock. It is alleged that on the 
basis of this information, during the period from July 
6 through July 7, 1978, Aoki purchased 1,400 shares 
of Hardwicke common stock for his own account and 
ordered the purchase of 4,500 shares for accounts 
in the names of various of his relatives and a friend, 
at prices between $11 and $13%, and that during the 
period from June 23 through July 7, 1978, Sasakawa 
purchased 52,900 shares of Hardwicke common 
stock, at prices from $7-3/8 to $15-1/2. 


It is further alleged in the Complaint that on October 
15, 1976, Aoki acquired beneficial ownership of 
Hardwicke securities such that his total beneficial 
ownership was greater than 5% of the then total 
outstanding shares of Hardwicke common stock, 
and that thereafter, though Aoki’s percentage 
ownership of the total. outstanding shares of 
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Hardwicke common stock was continuously greater 
than 5%, he failed to file a report of such beneficial 
ownership, thereby violating Section 13(d) of the 
Exchange Act and Rule 13d-1 thereunder. 


It is further alleged in the Complaint that Aoki 
violated Section 16(a) of the Exchange Act and Rule 
16a-1 thereunder by failing to timely file an initial 
report of his beneficial ownership of Hardwicke 
securities on Commission Form 3, after becoming a 
director of Hardwicke on December 14, 1976, and 
thereafter failing to timely file reports on Form 4, 
reporting monthly changes in such _ beneficial 
ownership. 


In the Stipulation and Order, Sasakawa undertakes 
to disgorge the aggregate sum of $42,975 to the 
sellers of Hardwicke common stock from whom he 
purchased the stock during the period from June 23 
through July 7, 1978. 





Litigation Release No. 9140/July 24, 1980 


SEC v. JOHN P. HUBERTY (District of Minn., Civil 
Action File No. 4-80-330) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on June 30, 1980, 
United States District Judge Miles W. Lord 
preliminarily enjoined John P. Huberty of 
Minnetonka, Minnesota from further violations of the 
antifraud provisions of the Federal securities laws. In 
addition, the receiver previously appointed under 
the temporary restraining order entered on June 13, 
1980 was continued and authorized, among other 
things, to make an accounting of and prevent the 
disposition of Huberty’s assets. Furthermore, 
Huberty was ordered to disgorge all funds and assets 
which he received from June 1, 1978 through June 
20, 1980, except such funds and assets which are 
established to be the separate property of Huberty. 


The Commission’s Complaint, which was filed on 
June 13, 1980, alleged that Huberty had violated the 
antifraud provisions in obtaining approximately $1.3 


million from at least 35 individuals and entities - 


purportedly for the purchase of securities. The 
Complaint further alleged that instead of purchasing 
securities, Huberty used the funds to purchase 
commodities for his own account, speculate in 
interest rate futures, and buy real estate for himself. 
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S.E.C. v. BRIAN PATRICK SMITH (S.D.N.Y. 80 Civil 
3659) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office of the Securities and Exchange 
Commission, announced that on June 27, 1980 a 
complaint was filed against Brian Patrick Smith 
(“Smith”) of Flushing, New York, in the United States 
District Court for the Southern District of New York. 
The complaint charges Smith with violating Sections 
7(f) and 10(b) of the Securities Exchange Act of 
1934, Rule 10b-5 thereunder and Regulation X 
promulgated by the Board of Governors of the 
Federal Reserve System by placing orders for the 
purchase of the common stock of Jupiter 
Development Corporation, Ltd. (“Jupiter”) without 
intending to pay, and failing to make timely and 
proper payment for said purchases. Jupiter is a 
publicly owned corporation with executive offices 
located in Edmonton, Alberta and Toronto, Ontario; it 
is primarily engaged in energy and mining 
exploration and development pivjects. 


The complaint alleges that between January and 
May of this year Smith ordered the purchase of 
38,100 shares of Jupiter stock for a total purchase 
price of $237,584.60 through two brokerage firms 
located in Portland, Oregon and failed to pay for any 
of said purchases. The complaint further alleges that 
during the same period Smith ordered additional 
shares of Jupiter stock through a brokerage firm in 
New York City and tendered six (6) personal checks 
amounting to $145,667 in payment for said shares; 
these checks were all returned unpaid for 
insufficient funds or because the accounts on which 
the checks were drawn were closed. The 
Commission’s complaint seeks temporary and 
permanent injunctive relief against Smith. 
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U.S.A. EX REL. S.E.C. v. GERALD GREENSPAN 80 Cr. 
Misc. No. 1 (P. 35) (S.D.N.Y.) (EW) 


Stephen L. Hammerman, Administrator of the New 
York Regional Office (“NYRO”), announced that on 
June 13, 1980, the Honorable Thomas P. Griesa, 
United States District Judge in the Southern District 
of New York, signed an Order directing Gerald 
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Greenspan (“Greenspan”) of Brooklyn, New York, to 
show cause before the Honorable Edward Weinfeld 
why he should not be adjudged in criminal contempt 
of court for disobeying three prior injunctive decrees 
issued against him which arose out of actions 
brought by the Commission. Following unsuccessful 
attempts to effect personal service of the Order to 
Show Cause on Greenspan, the Honorable Vincent L. 
Broderick issued an Order of Arrest on June 18, 
1980. Greenspan was apprehended by a United 
States Marshall in New York City on July 8, 1980 and 
was arraigned before Judge Weinfeld who set bail at 
$20,000. A further arraignment hearing has been 
scheduled for July 14, 1980 at 10:00 a.m. 


Greenspan was previously convicted of criminal 
contempt on January 26, 1979, in U.S.A. ex rel. 
S.E.C. v. Greenspan, 78 Cr. Misc. No. 1 (P. 41) 
(S.D.N.Y.) (EW), and served four and one-half 
months of a six month prison sentence in that action. 
In its application for its Order to Show Cause 
instituting the instant criminal contempt 
proceeding, the Commission alleged that, following 
Greenspan's release from prison on November 7, 
1979, he again engaged in violations of Sections 
9(a)(2) and 10(b) of the Securities Exchange Act of 
1934 and Rule 10b-5 promulgated thereunder in 
connection with the securities of Hiller Aviation, Inc. 
(formerly Family Record Plan, Inc.) and other 
securities and also violated other provisions of the 
previous injunctive decrees issued against him. 


For further information see LR-1820, 1832, 6954, 
7008, 8622, 8672, 8986, 9018. 
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S.E.C. v. JACK W. SHERWOOD (USDC Colo. Civil 
Action No. 80-K-895) 


Robert H. Davenport, Regional Administrator of the 
Denver Regional Office of the Securities and 
Exch;ange Commission, announced that on July 14, 
1980 the Honorable John Kane, Judge, U.S. District 
Court, District of Colorado, entered an order (1) 
permanently enjoining Jack W. Sherwood from 
violating the antifraud provisions of the securities 
laws in connection with options to purchase or sell 
common stock of any issuer; (2) requiring that 
Sherwood give 60 days notice to the Commission 
prior to his becoming an affiliated person or an 
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employee of any entity or person which is registered 
with the Commission as a broker or dealer and the 
Commission, upon receipt of such notice in its 
discretion may institute proceedings against 
Sherwood; and (3) ordering Sherwood to file an 
affidavit of his financial condition with the Court, and 
the Commission upon receipt of such affidavit has 
leave to file a motion seeking disgorgement. 


Sherwood was a former registered representative of 
the Denver, Colorado office of a registered broker- 
dealer. The Complaint alleged, among other things, 
that Sherwood induced unsophisticated investors to 
trade in options and that Sherwood made false 
statements concerning the following: safety of 
trading in options, profits to be received from trading 
in options and the meaning, interpretation, and 
accuracy of brokerage firms’ customer monthly 
account statements and similar records. (S.E.C. v. 
Jack W. Sherwood Civil Action USDC Colo. No. 80-K- 
895). 
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